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Chapter 1. 
Dealing with an FOI Request - Brief Overview & Checklist
These notes are intended as guidance only. Individual departments and offices may vary them depending on their organisational arrangements. However, the procedures adopted should be such as to enable your organisation to comply fully with the requirements of the FOI Act. The extent to which these procedures will be carried out at central or divisional level will depend on the particular delegation and organisational arrangements in place in your department or office.

Receipt of FOI Request in a Department
· Unless request is for personal information, was the appropriate “up-front” fee paid?  If so, proceed to record request. If not, seek payment of the appropriate “up-front” fee from the requester before proceeding.  Details of all FOI charges are contained in Chapter 8.
Record the Request
· Date stamp the request on the date of receipt. The clock begins from this date of receipt.

· Open a registered file for each request

· Input the request details on the IT request tracking system

· Note the deadline for reply on the front of the file. (This deadline may alter subsequently if consultation is required or if an extension of time limit is applied)

Check that the Request comes within the Scope of the FOI Act
This means that it: 

· Was received in writing or other approved form

· Refers to the Act

· Contains sufficient particulars to enable the records sought to be identified

Identify appropriate decision maker

· Determine the appropriate decision maker to handle the request.

· If the decision is to be made at local/divisional level, notify the decision maker of the request and send a copy of the actual application. (The location of the decision maker will determine whether the actual registered file cover should also be sent)

Acknowledge

· Acknowledge receipt of the application

Processing the FOI Request in the Section/Division

Records relevant to the request

· Search for and locate the records relevant to the request

· Identify all steps taken to locate all records - seek signed confirmation from relevant divisions, if appropriate (See  CPU Notice 16 - Checklist )

· Extract relevant electronic documents and print if the form of access is likely to be photocopies of the document

Some or all records not held 
· If some or all of the records are held by another public body - then follow the "Transfer of Requests" arrangements in Chapter 4.

Extension of Time
· If the request relates to a large number of records, or a large number of similar requests are on hand, and it is not possible to deal with it within the usual 4 week timeframe then follow the instruction on "Extension of Time" in Chapter 5.

Making the Decision

· Number each page of the relevant file(s)

· Copy all records that come within the scope of the request

· Check each page for exempt material

· Prepare a schedule of records (either manual or electronic)

· Consider whether the records coming within the scope of the request contain third party information 

· Undertake formal consultations if required under section 29 

· Undertake informal consultations with colleagues or other relevant persons as appropriate

· Consider any relevant public interest factors

Deferral
· Identify if deferral of access is necessary and appropriate

· Notify the applicant in writing (or other approved form) of:

· the decision

· the day on which it was made

· the name and designation of the person dealing with the request (unless particular safety issues arise)

· the reasons for the deferral 

· the period of the deferral

· particulars of rights of review and appeal, the procedure governing the exercise of those rights and the time limits governing such exercise


Notifying of the Decision to Grant

· Advise the applicant in writing (or other approved form) of:

· the decision

· the day on which it was made

· the name and designation of the person dealing with the request (unless particular safety issues arise)

· the form and manner of access

· any fee payable 

· If no fee is payable, or if the amount of a deposit already received exceeds the amount of the fee, the record should be made available forthwith

Notifying of the Decision to Refuse 
· Advise the applicant in writing or other approved form of:

· the decision

· the day on which it was made

· the name and designation of the person dealing with the request (unless particular safety issues arise)

· the reasons for the refusal

· any provision of the Act pursuant to which the request is refused

· findings on any material issues relevant to the decision

· particulars of any matter taken into consideration

· particulars of rights of review and appeal, the procedure governing the exercise of those rights (including details of fees) and the time limits governing such exercise.
Particular requirements for personal affairs

· Obtain suitable identification where applicant seeks access to records which concern his or her personal affairs

· Obtain suitable authorisation where applicant seeks access to records on behalf of another person or with the authorisation of another person.

Chapter 2. 
The Essentials 

This chapter follows the steps involved in processing an FOI request.

2.1  Right of Access
Section 6 of the Act establishes a statutory right of access to information held by public bodies.

2.2  Who may make an FOI request?
The Act places no restrictions on who may make an request under the Act. Section 6 of the Act confers a general right on ‘every person’ to be offered access to any record held by a public body, subject to the provisions of the Act. A 'person' does not include a public body or any other body, organisation or group. 

2.3  Request coming within the scope of the FOI Act
The procedure for making a valid request is set out at section 7(1) and section 47(6A) of the Act. Four criteria must be met. The request:

· must be in writing (or in another approved form)

· In general departments and public offices will receive FOI requests in writing. However, they may also receive oral queries from visitors to the Office or by way of telephone queries. In order to assist such persons, each department or office should have available a standard FOI application form which may be completed by the caller or sent out by post.
· must state that the request is made under this Act

· The Act requires that the requester refer to the FOI Act in his or her application. Where such reference is not made, the department or office may deal with the request as an ordinary request for information. 

· However, where it is not, or may not be, possible to give the information in response to an administrative request and such access may be possible under FOI, the public body is obliged to inform the person of his or her rights under the FOI Act. In addition, the Act requires that the public body offer to assist the person in the preparation of such a request (section 7(7) refers).

· When the subsequent FOI request is received, it then becomes an FOI request from the date of its receipt.
· must contain sufficient particulars in relation to the information concerned to enable the record to be identified by the taking of reasonable steps 
·    The request must contain sufficient particulars in relation to the information concerned to enable the records sought to be identified by the taking of reasonable steps. The Act obliges the public body to assist the requester in identifying the records required. 

· must be accompanied by an up-front fee, unless personal. 
2.4  Validity of Requests  
A request comes within the scope of the Act (section 7) if it is possible to identify the records concerned, notwithstanding that the request is large in its scope or covers a large number of records. A voluminous request is therefore valid. In these circumstances the public body may wish to consult with the requester to narrow the scope of the request and help to identify specifically those records of interest to them. However, the relevant date for the request is the date on which the initial request was received. 

 A request may not be processed if it is not possible, by the taking of reasonable steps, to identify the records concerned from the information supplied. In these circumstances, the public body is obliged to consult with the requester to assist them in identifying the records sought. When the terms of a revised request are agreed between the requester and the public body, the date on which such agreement is reached becomes the relevant date for receipt of the request. 

A decision as to whether a request can or cannot be processed should be made immediately on receipt of each request. If the public body considers that the request cannot be processed because the information sought cannot be identified, they should

· take immediate steps to contact the requester, preferably by phone, fax or e-mail

· advise them that the request cannot be processed because if fails to identify the records sought with sufficient particularity to enable them to be identified

· inform the requester as to the records held by the public body relating to the matter of interest to the requester

· discuss with the requester the terms and scope of their FOI request

· agree with the requester the terms of their revised FOI request 

· advise the requester that the relevant date for receipt of the request is the date on which such agreement is reached

Departments are strongly advised that such contact with the requester and agreement on a revised request should take place immediately on receipt of the initial request by the decision maker, and certainly not later than 2 working days subsequently.
If following contact with the requester and the offering of assistance to identify the records sought, it is still not possible to focus the request, the request may be refused in accordance with section 10(1)(b). In these circumstances all of the steps taken and details of the assistance offered should be noted carefully as this may subsequently become the subject of an internal review application or review by the Commissioner.

Departments should advise requesters of their right to withdrawn a request at any time before a decision is made under Section 8(1).    

The requester may also indicate if he or she wishes to be given access in a particular form or manner (section 7(1)(c) refers). Requesters will not commonly know that they have options regarding mode of access. Public bodies should be proactive in informing requesters of their access options.

2.5  Persons with a disability 
Section 6(2) places particular requirements on public bodies to assist persons with a disability in exercising their rights under the Act. The spirit of the Act and the wording of section 6(2) suggests a public body should offer every possible assistance to persons in submitting requests that comply with the Act.  Please refer to CPU Guidance Note No. 17 – (1)Assistance to Persons with a Disability in exercising FOI rights, (2) Availability of Explanatory Material on FOI in Braille and Audio Tape Formats. 


Chapter 3. 
Acknowledge Receipt of Application
Each FOI request must be acknowledged within 10 working days of receipt (section 7(2) refers). 

The letter of acknowledgement should contain the following information:

· confirmation of receipt of the FOI request and the date of such receipt

· the deadline by which the public body is required to make a decision on the matter

· information on the applicant’s rights to seek review if the public body fails to deal with the application within the specified time limit i.e. that the request is deemed to have been refused

· the procedures governing the exercise of those appeal rights

· the time limits governing the exercise of those rights 

 A sample acknowledgement letter is attached in the Appendix to this Manual.

Chapter 4.
Transfer of Requests
The Act sets out the following procedure where all or some of the records sought are held by another public body:

4.1  Where no records are held (section 7(3) refers):
If your Department holds none of the records sought, you should take all reasonable steps to identify any other bodies that hold the records. Where the records are held by more than one body, the request should be transferred to the body:

· whose functions are most closely related to the subject matter of the record or records or

· is otherwise most appropriate 

The request should be transferred within two weeks of the receipt of the request.

The requester should be informed in writing of the transfer to the request to the other body. 

The request is then deemed to have been received by the other body on the date of its receipt by that body and shall be processed accordingly as an FOI request. 

Alternatively, the requester may be advised that s/he can withdraw the request and resubmit it to the appropriate body.  This approach is preferable where an ‘up front’ fee has already been paid. 

4.2  What if the records are held by a body outside of the scope of the FOI Act?
If the records requested are held solely by a body outside of the scope of the FOI Act, no legal obligation arises to transfer the request to that other body. In that instance, good administrative practice would suggest that you advise the requester that the records may be held by x body but that the access rights of the FOI Act will not apply. It would also be good practice to advise that other body of the substance of the request and ask them to assist the requester insofar as is possible.

 4.3  Where some records are held (section 7(4) refers):
If your Department or Office holds some of the records, you should deal with the request as follows:

Those Records held by you: That part of the request in respect of which records are held by your department should be treated as a normal FOI request and processed accordingly

Those Records not held by you: You should take all reasonable steps to identify by which other bodies the records are held. The requester should then be informed of the names of the other public bodies that hold the records. This information may be included in the acknowledgement to the requester indicating clearly those aspects of the request that being treated as an FOI request by you.

Chapter 5.  
Extension of Time 

The Act allows the standard 4 week (20 working days) time limit for dealing with requests to be extended in certain limited circumstances:

· where the request relates to such a number of records that compliance with the standard 4 week time period is not reasonably possible or
· where the number of other FOI requests relating to the particular record(s) sought or to information corresponding to that to which the request relates, are such that compliance with the standard 4 week time period is not reasonably possible.

The requester must be notified of the period of the fact of the extension and the period of the extension before the expiry of the initial 4 week period. The period of extension must not exceed 4 weeks (20 working days). 

Where period of extension is proposed, the requester has the right to appeal the matter directly to the Information Commissioner, without going through internal appeal. The notification of the extension should clearly specify this right together with details as to how the right may be exercised.

A standard form is attached in the Appendix to this Manual.

Chapter 6. 
 Administrative Reasons for Refusing Requests
Under the Act, access to a record can be refused because it is an exempt record or on certain specific administrative grounds. These administrative reasons for refusal are set out in section 10 of the Act:

6.1. The record does not exist or cannot be found
A request may be refused at the outset to the extent to which the records sought either do not exist or cannot be found upon the taking of "reasonable steps" (s 10(1)(a)). 

A key issue here will be the reasonableness of the searches undertaken for the records:

Bodies will need to review their record management systems to ensure that their index search mechanisms are sufficient to fully comply with this requirement. Public bodies must also give clear instructions to staff on the extent and nature of searches to be undertaken. Staff should be able to rely on these instructions as their primary guidance in tracking records. Such steps will vary depending on the record management system in place in an individual office, but might include:

· search of the file registry index

· search of electronic information system

· cross-checking of FOI tracking system to check for previous FOI requests on the same subject 

· physical searches of cabinets, file holdings, etc. in the relevant area/division

· enquiring of staff in the area/division to which the record relates

· written confirmation from appropriate staff that extensive searches of all relevant records have been undertaken, including non-registered or informal records held in folders, desk-tops, work organisers, diaries, etc.

These searches will form the basis for documenting the grounds on which a section 10(1)(a) refusal arises. Requesters may be unfamiliar with the particular record keeping practices of the public body. Insofar as is possible, all steps taken to locate the relevant records should be explained to the requester when replying. It would also be good administrative practice to advise the requester of any other bodies who might hold records relating to the particular subject.

6.2 The request is not sufficiently detailed to enable the records to be identified
This aspect of the request is dealt with in detail at  Chapter 2 para. 3 of the manual. Section 10(2) specifically requires a further related offer of assistance to the requester before such a refusal occurs. Refusal on this basis should occur only if the body, after making all reasonable efforts with the requester, is left in the position that it simply cannot identify which of its records the requester wants. Refusal on this basis should be seen as very much a provision of last resort. The time and effort devoted to the provision of good quality assistance to the requester will result in significant administrative benefits for the public body:
· it develops a good relationship with client

· it promotes the ‘quality customer service’ to the public

· it results in a more focused request, requiring less administrative resources to process it, and
· it will diminish the likelihood of appeal.
6.3 A voluminous request
The volume of records sought can also be a basis for a refusal of a request under section 10(1)(c). However, there is a statutory obligation on the public body to assist the requester to narrow his or her request before refusing a request on those grounds (section 10(2) refers). 

It should be noted that the expression "retrieval and examination of such number of records" and "examination of such kind of records" are likely to be given a careful interpretation, given that use of section 10(1)(c) results in requesters not making any progress towards having their request considered. 
A body will not be able to include additional time or work needed because its filing system or index searching is cumbersome or inefficient. Requesters are entitled to expect that a public body will have an efficient records management system. If section 10(1)(c) is used, it should only be on the basis of a documented and defensible estimate of how the work of the body would be interfered with or disrupted to a substantial and unreasonable extent. 

Another approach for dealing with a very large request is to offer to provide the records to the requester on a phased basis. As this provision is outside of the strict provisions of the Act, it is essential that prior agreement of the requester is secured to the arrangement. In this way, it may be possible to agree an extended timetable to handle the request which goes beyond the statutorily required time periods, but which also allows the body to deal with the request in manageable parts. The requester must be informed of his or her rights to appeal the refusal under section 10(1)(c) if he or she is not agreeable to phased release.

6.4 Publication of the record is required by law and it is intended to publish within 12 weeks (60 working days).
Occasionally, circumstances may be such that other legislation could require the publication (within 60 working days of receipt of the request) of the same record sought by the requester.

Section 10(1)(d) allows the refusal of the request on this basis. Such a refusal would be discretionary. A body could choose to instead proceed with the request, where the earlier release of the record did not pose difficulty.

6.5 The request is frivolous 

The Act also provides that requests can be refused on the basis that they are "frivolous" (section 10(1)(e) refers). The Oxford English Dictionary defines ‘frivolous’ as: ‘of little weight, value or importance; not worthy of serious attention; having no reasonable ground or purpose; characterised by lack of seriousness or sense; silly’. 

Such a refusal would need to be well grounded and take into account the overall context of the FOI Act. Requesters are entitled by the Act to seek to exercise the right of access to any of the records (including both significant and trivial records) that a body holds.   
6.6 The request is vexatious
The adjective "vexatious" needs to be seen in its statutory context within the Act. Certainly, repeated and very closely sequential requests for precisely the same records may be properly characterised as "vexatious" and refused on that basis. However, requests which are made close in time to one another may not, in circumstances, qualify as vexatious. This is firstly because the later requests may in fact encompass subsequently altered or annotated, or newly created, records, and hence open fresh ground for decision. Secondly, this may be because the lapse of time itself, between requests for precisely the same documents, may have resulted in significant changes in the circumstances surrounding the documents (regarding the consequences of disclosure or the public interest), such that a possibly different decision may result.

6.7  The request forms part of a pattern of manifestly unreasonable requests from the same requester or a number of requesters acting in concert
The Act provides that a request may be refused if it forms part of a pattern of manifestly unreasonable requests from the same requester or different requesters acting in concert (S.10(1)(e)).  It must be emphasised that a request cannot be assumed to be unreasonable simply because of who made it i.e. the request itself must be unreasonable and there must have been previous requests of a similar nature. 
Case law has been developing in the areas described under paragraphs 6.5-6.7 above. Cases in which the Information Commissioner has addressed requests considered to be frivolous or vexatious and patterns of conduct include a letter decision of 21 May 2003 (Mr X and RTE) and a letter decision of 10th October 2003 (Mr X and an Institute). 

6.8 A fee or deposit has not been paid
The Act also permits refusal of requests where a fee or deposit payable under section 47 has not been paid (s.10(1)(f)). This allows a public body to refuse a request where there has been a failure on the part of a requester to pay a fee or deposit in respect of search, retrieval and copying of records or where there is a dispute in relation to an up-front fee. This provision applies to a failure on the part of a requester to pay a fee or deposit in respect of previous requests submitted.
Chapter 7  
Deferral of Access

Deferral of access
Where access is to be granted, the only remaining issue is the timing of that grant of access. A possible option is to defer access under section 11. Such deferral is available where:

· the record was prepared solely for the Oireachtas and is to be provided within a reasonable period after receipt of the request (s 11(1)(a));



This purpose of this provision is to respect the position of the Oireachtas and allow the Houses or a Committee of the Houses to have priority of access to records prepared solely for its information, prior to the release of that information under FOI.

· the record is a kind specified in section 20(2)(b), (d) or (e), the disclosure of which before a specified day would be contrary to the public interest (s 11(1)(b); 



Section 20(2) provides, inter alia, that the following matters may not be regarded as coming within the deliberations of public bodies. They do not therefore enjoy the protections of the section 20 exemption, but may be deferred in accordance with section 11(1)(b):



20(2)(b): factual information 20(2)(d): a report of an investigation or analysis of the performance, efficiency or effectiveness of a public body in relation to the functions generally or a particular function of the body



20(2)(e): a report, study or analysis of a scientific or technical expert relating to the subject of his or her expertise or a report containing opinions or advice or such an expert and not being a report used or commissioned for the purposes of a decision of a public body made pursuant to any enactment or scheme.

· the record is "of such interest to the public generally" that it is to be published through the means of the Oireachtas within one week of the deadline for the decision on the request (s 11(1)(c).


Deferral under section 11 is strictly subject to the above criteria. It represents a mechanism under which public bodies concerned with timing can disclose records consistent with the requirements of the Act.

 Appeal Directly to the Commissioner
A requester may appeal decisions outlined in paragraph (b) and (c) above directly to the Commissioner, without the requirement to first seek internal review of the matter. 
Chapter 8. 
Charges  
8.1 General

There are two types of charges under the FOI Act: 

· ‘up-front’ fees that accompany a request for a record under section 7 of the FOI Act (or subsequent application for review under section 14 or 34) and 
· fees/deposits on foot of requests under section 7 related to the cost of search and retrieval and copying of records.

This chapter sets out the arrangements in relation to both sets of charges as they apply to requests for (a) personal and (b) non-personal information.  A summary table of both sets of fees is attached.

8.2 Personal information
A request for a record containing only personal information related to the requester is exempt from the ‘up-front’ fee, both in respect of the initial request and any subsequent internal review or review by the Information Commissioner This would include a request or review application made pursuant to section 28(6) by a parent or guardian on behalf of a minor or disabled person or the next of-kin or personal-representative on behalf of a deceased person. 

In respect of the second set of charges i.e. for search and retrieval and copying, the Act provides that in the normal course a person seeking a record containing personal information about him/herself can only be charged in respect of the cost of copying the records released.  Furthermore, where it would not be reasonable to impose this charge because of the limited means of the requester and the nature of the record concerned, no such copying charge should apply.

Where a significant number of personal records are involved, the cost of search and retrieval of records released will apply. Departments should use reasonable judgment in applying this rule: for example the ready retrieval of a few hundred pages of text electronically would not warrant the imposition of a retrieval charge; on the other hand the efficient retrieval of a lesser number of manual records from across various sources would. 

8.3 Non-personal information

A request for a record or records containing non-personal information must be accompanied by a fee of €15 or, if the person is covered by a medical card, by a fee of €10. 

In the normal course, a fee should also be charged equal to the estimated cost of search, retrieval and copying of any records released.  Search and retrieval would normally involve two stages: firstly, location of the broad set of records in which those requested might be found; secondly, identifying, extracting and assembling the particular records sought for examination. It should be emphasised that it is not permissible to charge for the time taken subsequently to examine the record sought with a view to determining whether it may be released.

8.4 Deposits

Where the appropriate “up-front” fee has been paid and the estimated cost of search and retrieval of the records sought is likely to exceed €50.79, a deposit of at least 20% of this amount should be charged to and paid by the requester. The process of search and retrieval of the records should not commence until the deposit is paid. 

Notice of a request for a deposit must be provided in writing to a requester within ten working days of receipt of a request.  It is recommended that notice of a deposit should issue as soon as possible so as to allow a public body adequate time to process a request subsequent to payment of the amount sought. Such notice should indicate an estimate of the length of search time etc. involved, assert that the search will not commence until the deposit is paid, and advise that a decision on the request will be determined by reference to the date of the payment of the deposit.

A public body must, if approached on the matter by the requester, advise as to changes to the request which, if made, would have the effect of reducing or eliminating the deposit sought. Where this occurs, the date of amending the request should be regarded as the date on which the request was received. 

Where a deposit is paid:

· The eventual fee for search and retrieval and copying to be charged must be reduced by the amount of the deposit paid,

· A refund must be made where the amount of such a fee in respect of records actually being released is less that the deposit paid.

A fee in excess of €50.79 may be charged if, for one reason or another, a deposit was not sought due to a failure to estimate accurately the cost of searching and retrieving records.  In such circumstances, it is recommended that evidence be placed on file showing that a genuine attempt had been made to estimate costs within the initial 10 working day time frame.

8.5 Waiver or reduction of fee/deposit

A fee or deposit in respect of search and retrieval and copying (but not an “up-
front fee) may be waived on one or more of the following grounds:-

· Where the administrative and related costs involved in collecting a fee on foot of a request are likely to exceed the fee itself i.e. where the cost is estimated at less than €10.00;

· Where a person of limited means is seeking only personal information relating to him/ herself;

· Where some or all of the information involved would be of particular assistance in understanding an issue of national importance  a fee or deposit can be reduced or waived. 

As regards the third bullet point above, it should be noted that a number of significant conditions must be met before this provision can be invoked.  Most fundamentally the issue must be one of genuine importance to the Irish nation as a whole, and not just to individuals or interest groups. Secondly, there must be a very strong likelihood that the information would be particularly helpful to understanding the issue. 

8.6 Failure to pay a deposit or fee

A failure to pay an “up-front” fee invalidates the request.  In the event that a public body and a requester are in dispute as to whether such a fee is owing or are in dispute as to whether the standard or reduced fee should be charged, it is open to the requester to apply for an internal review of the decision to charge the fee. There is no charge for internal review applications relating to a decision to charge a fee or a deposit.

Where a person, having paid a deposit in respect of search and retrieval/copying, subsequently fails to pay the balance of the fee due in respect of records to be released, the public body can retain the deposit.  An eight week period should be allowed from the time of notification for the person to pay the balance of the fee outstanding. A similar period might be appropriate in respect of the period to elapse before a deposit is deemed not to have been paid.

Where a person has failed to pay a fee or deposit in respect of search retrieval/copying, the Act confers discretion on a public body to refuse the request or a subsequent FOI request. This should be approached in a reasonable way. It is recommended that failure to pay a deposit should not ordinarily be a basis for refusing a subsequent request. An exception might arise where a requester is persistently making requests which are neither proceeded with, or withdrawn, when deposits are sought.  

Where a person fails to pay a fee in respect of search retrieval/copying, the public body may retain the records under such time as the fee is paid.  The discretion to refuse subsequent requests should be considered in a practical and fair way. Where considerable expense was incurred in processing a request it would be reasonable for a public body to require payment of the amount outstanding. Alternatively, a public body might simply impose a deposit well over 20% on a subsequent request where the likely costs involved were likely to exceed €50.79.  Where a fee outstanding from a previous request is not significant, the matter might be disregarded, unless this follows a pattern of non-payment.

8.7 Internal Review

A standard “up-front” fee of €75 must accompany an application for internal review under section 14.  A reduced fee of €25 applies if the person bringing the application is a medical card holder or a dependant of a medical card holder. The following internal review applications are exempt:

· an application in relation to a decision concerning records containing 

· personal information related to the applicant or a person belonging to a class of persons specified in regulations under section 28(6)
.

· an application in relation a decision under section 17 concerning amendment of personal information. 

· an application in relation to a decision under section 18 concerning a statement of the reasons for a decision affecting the person.

· an application in relation to a decision to charge a fee or deposit, or a fee or deposit of a particular amount, under section 47.

Where a request received by a public body was divided, for administrative reasons, among several units/divisions (which may involve the issuing of more than one decision notice to the requester) and more than one element of the decision is appealed to internal review, the maximum amount that may be charged to the requester is €75 [€25 if the person is covered by a medical card].

An internal reviewer may affirm, annul or vary an original decision.  A reviewer may therefore affirm the initial decision to charge a fee or deposit, annul such a decision and decide that no fee or deposit is chargeable, or decide to charge a fee or deposit of a higher or lower amount.  The basis for any variation should be properly documented.

8.8 Review by Information Commissioner

A standard fee of €150 must accompany applications to the Information Commissioner under section 34.  A reduced fee of €50 applies if 

· the person bringing the application is a medical card holder or a dependant of a medical card holder or 

· the person is specified in section 29(2) i.e. a third party with the right to apply directly to the Information Commissioner where a public body decides to release their information on public interest grounds.

The following applications to the Information Commissioner are exempt:

· an application concerning records containing personal information related to the requester (including applications arising from a requests under section 28(6)) 

· an application in relation a decision under section 17 (right of amendment of records relating to personal information) or 18 (right of person to information regarding acts of public bodies affecting the person).

· an application in relation to a decision to charge a fee or deposit, or a fee or deposit of a particular amount. 

8.9 Failure to Respond

A internal or external review application arising under section 41 of the Act (i.e. from a failure to respond within the required time period to an initial FOI request for a record, to an application under section 17 or 18 or to an application for internal review, which is deemed to be a refusal of the request/application concerned) is outside the scope of these charges.  

8.10 Medical Card Holders

A medical card holder or a dependant of a medical card holder is entitled to a reduction in the “up-front” fee where the request is for non-personal information.   

There is an onus on a requester both to claim medical card coverage when making a request and to provide evidence in support of such coverage.  While the form of such evidence will be a matter for each public body to consider, it is suggested that this could include a declaration from the requester containing details of the medical card number and issuing health board together with the requester’s consent to the verification of such details with the relevant health board.  

The reduction in the fee for medical card holders does not apply if there is evidence to suggest that the request is being made on behalf of some other person who is seeking to avoid the payment of the standard fee.   In such a case,  the requester may apply for internal review of the decision to charge the standard fee rather than the reduced fee.

8.11 Refund of Fees

An “up-front” fee should be refunded where the requester withdraws a request in full before a final decision on the request is made.  Similarly, the fee for internal review (but not the earlier fee for the initial request) should be refunded if the review application is withdrawn in full before a decision is made. There is no provision for a refund in whole or in part if a decision of a public body is varied or annulled at internal review or by the Information Commissioner.

Dialogue with FOI requesters is strongly recommended as a means of avoiding unnecessary FOI requests and in terms of bringing clarity to the nature of the information being sought.  Dialogue can also serve to avoid individuals being put to unnecessary expense.  

It is recommended that an attempt should be made to provide a requester with the opportunity to withdraw a request where the request is for a record that is identified as clearly exempt or outside the scope of the Act.  This could include a record that is already available to members of the public outside FOI without having to invoke the FOI Act or a record that has been certified by a Secretary General under section 20(1A). This will provide the requester with an opportunity to receive a refund of the ‘up-front’ fee paid.  

It must be emphasised that there is no obligation on a person to withdraw a valid FOI request and public bodies should make this clear when contacting the relevant person in such circumstances.

8.12 Application under sections 17 and 18

32. Applications under section 17 (right of amendment of personal information) and 18 (reasons for decisions of public bodies affecting the person) do not attract a charge.  Internal and external review of decisions on such applications are also free of charge.

‘Up-Front’ Fees
	Type of Request/Application
	Standard Fee*
	Reduced Fee *   **

	Request for a record 

Initial Request

Internal Review

Review by Information Commissioner
	€15

€75

€150
	€10

€25

€50

	Request for a record or  containing personal information

	No charge
	No charge

	Application under section 17 for amendment of a record containing incorrect, incomplete or misleading personal information
	No charge
	No charge

	Application under section 18 for the reasons for a decision affecting the individual
	No charge
	No charge


* Fee will not apply where a person appeals a decision to charge a fee or deposit, or a fee or deposit of   a particular amount  under section 47 of the FOI Act 

 **  Reduced fee will apply in respect of persons covered by a medical card and  third parties who appeal a decision of a public body to release their information on public interest grounds
Fees for search and retrieval and copying

 Search and retrieval: €20.95 per hour

 Copying charges
  Photocopy per sheet: €0.04

  Floppy disk: €0.51

  CD Rom: €10.16

 Radiograph: €6.35


Chapter 9 
 Summary of Time Limits
 9.1.
Time Limits which the Public Body must meet
	Requirement 
	Time Limit 
	Section of the Act

	Acknowledge Request 
	within 10 working days of receipt of initial request
	s.7(2)

	Initial Decision on Request 
	within 20 working days of receipt of initial request
	s.8(1)

	Transfer of Request to another public body
	within 10 working days of receipt of initial request
	s. 7(3)

	If consultation is required with third parties under section 29
	notify third party within 10 working days of receipt of request and right to make submissions not later that 15 working days from receipt
may notify third party within 20 working days in cases which involve a significant amount of records or a large number of third parties  (requester must be notified of the extension and reasons therefore before expiration of initial 10 day period)
make decision within 35 working days of receipt of the request or 45 working days in the case of a significant amount of records 
	s.29(2)

s.29(2A)



	Extension of time limit in accordance with section 9
	time limit may be extended for a maximum of 20 working days in specific circumstances
	s. 9(1)

	Keep records available pending payment of a fee
	40 working days from issue of notification of decision
	s. 8(3)(b)

	Keep records available following payment of a fee
	20 working days from receipt of the fee
	s.8(3)(a)

	Delay release of third party information to allow him or her to appeal to Commissioner
	10 working days
	s.44(2)(a)

	Defer records 
	until the ‘specified day’ in accordance with section 11
	s. 11

	Internal Review 
	within 15 working days of receipt of request for internal review
	s.14(4)


9.2
Time Limits which the Applicant must meet
	Requirement 
	Time Limit
	Section

	Submit application for internal review
	within 20 working days of notification of initial decision 
	s. 14(7)

	Submit application for review by the Commissioner
	within 6 months of notification of decision by the public body
	s. 34(4)(b)

	Review of record in respect of which a Ministerial Certificate has expired
	within 28 days of the certificate being revoked, annulled or having expired 
	s.25(12)



9.3
Time Limits which a third party must meet
	Requirement 
	Time Limit
	Section

	Submit observations on proposed release of information 
	within 15 working days of the request from the public body for observations 
	s.29(3)

	Submit appeal to the Commissioner 
	within 10 working days of issue of notification of decision from the public body
	s.34(4)(a)




9.4
Time Limits which the Information Commissioner must meet 
	Requirement 
	Time Limit
	Section

	Dealing with an application for review 
	Within 4 months  from receipt of application


	s.34(3)

 




Chapter 10.
 Access to Parts of Records 
Section 13 allows for access to parts of records. 

Where part of a record is exempt, this section provides for access to the remainder, where this is practical and does not mislead.

13.​(1) Where a request under section 7 would fall to be granted but for the fact that it relates to a record that is an exempt record, by reason of the inclusion in it, with other matter, of particular matter, the head of the public body concerned, shall, if it is practicable to do so, prepare a copy, in such form as he or she considers appropriate, of so much of the record as does not consist of the particular matter aforesaid and the request shall be granted by offering the requester access to the copy.

(2) Subsection (1) shall not apply in relation to a record if the copy provided for thereby would be misleading.

(3) Where a requester is offered access to a copy of part of a record under this section, then (unless the record is one to which  section 19(5), 22(2), 23(2), 24(3), 26(4), 27(4) or 28(5A) applies), the notice under section 8 (1) concerned shall specify that such access is offered pursuant to this section and that the copy does not purport to be a copy of the complete record to which the request under section 7 relates and shall also specify the nature of the matter contained in the record by virtue of which subsection (1) applies to the record.

The public body is required to comply with this section when it is practicable to do so. In considering whether release of an edited version of the record may be practicable, you should consider:

· the extent to which the exempt matter is discrete or forms an integral part of the record

· the proportion of the material in the record to be deleted

· the extent to which the edited version of the document continues to convey the general sense and meaning of the original document

· whether the edited version would be misleading to the requester. Section 13(2) specifically provides that this section should not be used if the resultant version of the record would be misleading.

Obligation to inform the requester
Section 13(3) provides that the requester be informed that the version of the record has been edited. The notice to the requester should also specify the nature of the matter deleted, unless the information is such that a "refusal to confirm or deny provision" has been applied (sections 19(5), 22(2), 23(2), 24(3), 26(4), 27(4) or 28(5A)  refers).

Chapter 11.
Forms of Access
11.1
Manner of Access
In accordance with section 7(1), a requester may seek access in a particular form. 

Section 12 of the Act provides that access may be offered to requesters in the following forms:

· a copy of the record

· a transcript of the information 

· a computer disk or other electronic device containing the information

· a reasonable opportunity to inspect the record

· in case the record is of sound images, a reasonable opportunity to hear the record

· in case the record is of visual images, a reasonable opportunity to view the record

· in case the information is in shorthand, the information in written form

· in case the information is in code, the information in decodified form

· the information in such other form or manner as may be determined.

· Determined means determined by the Minister for Finance. The purpose of this provision is to allow the Minister to determine other forms of access to take account of changing technologies or record keeping practices or terminology.

· the information in a combination of any two or more of the foregoing.
11.2
Access other than in requested form
While the spirit of the Act requires that a public body comply insofar as is possible with the wishes of the requester, a body may, in certain circumstances, consider offering access in an alternative form. Section 12(2) sets out particular circumstances in which such alternative access may be offered:

a) where access in another form would be significantly more efficient
This may arise, for example, where the information is held in a form other than that requested and the transfer of the records to the preferred form would impose a significant burden on the resources of the body e.g. information stored on cassette may require many staff hours to transcribe to paper.

While the Act does not require consultation with the requester when this provision is invoked, it would be good administrative practice to explain fully to the applicant the problems associated with access in the requested form and the reasons for offering the alternative option.

b) where the giving of access in the form or manner requested would:
(i) be physically detrimental to the record

It may be inappropriate to allow physical handling of an old record which is in a particularly fragile or delicate condition.

(ii) involve an infringement of copyright (other than copyright owned by the State, the Government or the public body concerned)

Where copyright of a record belongs to a third party, the public body may have an obligation to prevent release of copies of the record e.g. architectural drawings. In such circumstances, it may be more appropriate to allow inspection of the record

(iii) conflict with a legal duty or obligation of a public body, or

A public body can justify offering information in an alternative form if doing so would breach a legal duty. A body may, for example, owe a duty of confidence to a third party in respect of a record. In such circumstances, it may be willing to release a transcript of the record rather than an actual photocopy to prevent release of information which may help to identify the supplier e.g. style of handwriting

(iv) prejudice, impair or damage any interest protected by Part III or section 46

If disclosure in the preferred manner would prejudice the interests protected by the exemption provisions, the public body can make the information available in another form. Under section 13, a body can body can delete exempt material from documents and release the remainder of the information. In some instances, the actual copy of the edited document may provide clues to the exempt information removed e.g. the number of confidential sources relied on by a body in relation to a particular investigation. In such cases, the body may prefer to issue a written statement of the non-exempt information.

11.3
Obligation to Consult
Where any of the circumstances in paragraph b) apply, the decision maker must consult with the requester to agree an alternative form of access. Where, following such consultation, agreement on the form of access is not possible, the decision maker may grant the request in the form he or she considers most appropriate.

Chapter 12. 
Notifying the Decision

12.1
Notification of Decision:

Section 8 of the Act requires a notification of decision to issue to the requester. This notice must contain the following elements:

· the decision concerned and the day on which it was made [s.8(2)(a)]

· the name and designation of the person in the public body concerned who is dealing with the request (unless the head concerned reasonably believes that their disclosure could prejudice the safety or well-being of the person concerned) s.8(2)(b)]

· if the request aforesaid is granted, whether wholly or in part​

· the day on which access to the records will be offered to the requester 

· the form of access 

· the period during which the record will be kept available for the purpose of such access, [s.8(2)(c)(i)] and

· the amount of any fee payable by the requester [s.8(2)(c)(ii)]

· if the request aforesaid is refused, whether wholly or in part​

· the reasons for the refusal, [s.8(2)(d(i))] and

· the following additional information relating to the decision, (unless a refusal to confirm or deny provision in an exemption is being invoked i.e. pursuant to section 19(5), 22(2), 23(2), 24(3), 26(4), 27(4) or 28(5A):
any provision of this Act pursuant to which the request is refused, and 

the findings on any material issues relevant to the decision, and 

particulars of any matter relating to the public interest taken into consideration for the purposes of the decision, [s.8(2)(d)(ii)]

· if the giving of access to the record is deferred under section 11, the reasons for the deferral and the period of the deferral, [s.8(2)(e)] and

particulars of: 

· rights of review and appeal under this Act in relation to the decisions referred to in the notice, 

· the procedure governing the exercise of those rights (including details of fees, if applicable) and 

· the time limits governing such exercise. [s.8(2)(f)] 

12.2
Naming the Person Dealing with the Request
Section 8 requires that the name of the person dealing with the request be provided in the notification. In rare circumstances, a public body may not wish to identify the particular staff involved because of fears for their personal safety or well-being. In these instances, details of an appropriate contact point for the body should be provided. This person, should be sufficiently aware of FOI matters to handle queries and pass them on to the appropriate areas of the organisation (i.e. the information officer, press officer, etc.)

12.3
Reasons for Decisions
The ability to give a rational explanation for a decision is central to good decision making in all areas of administrative law. Section 8 of the FOI Act requires that a notice be given of the decision including the reasons for each decision and the findings on material questions of fact underlying the reasons. It is not sufficient compliance with this section, if the reasons for refusing access merely paraphrase the words of the particular exemption.

A proper decision should always be capable of rational explanation, and a statement should contain such an explanation The statement of reasons should show a connection, supported by a chain of reasoning, between the findings of fact and the decision. A decision-maker should look at each specific record, or separate part of a record, and state specifically why access to it is being refused. A failure to give such an explanation may appear to be an arbitrary one and not based on proper considerations.

12.4
What does this mean in practice?
When access is refused, the decision maker must advise the requester of the following having regard to the particular requirements of each exemption:

· a description of the records are within the scope of the request, without revealing exempt matter

· why the records are sensitive

· the exemptions claimed for different records (or parts of records) and why each applies

· what the likely consequences of release may be 

· arguments for and against disclosure, where appropriate.

The notice must contain the real reasons for not disclosing documents. Embarrassment at either political or administrative level is not a reason to deny access.

12.5
Standard of Proof
In any review by the Commissioner, the onus of proof that the decision was justified rests with the public body. 

The decision maker should establish that the records in question contain exempt matter. S/he does this by making findings of fact that establish that the record 

· is of a type described in an exemption

· and where required, one of the effects described in the exemption could reasonably be expected to follow if it were disclosed.

Where the exemption is limited by the public interest test, the decision maker should consider the relevant competing public interest factors. This consideration should be conveyed to the requester, including those factors which influenced the decision in weighing the various public interests and deciding where the balance of the public interest might lie. 

Information Commissioners abroad have commented to the effect that insufficient weight is sometimes given by decision makers to an applicant’s right of access under the FOI Act, and that exemptions are frequently claimed by public bodies when the essential public and private interests that are sought to be protected are not apparent.

12.6
Findings on material issues
‘Material’ issues are facts which are relevant to the decision. Material issues are therefore the facts necessary to establish the basis for the decision. Some will be facts in the sense of basic factual matters on which the decision depends, such as the identification of the relevant documents. Others may be facts in the sense of evidence on which can be based the conclusions necessary to satisfy the statutory requirement of a particular exemption. 

The ‘findings’ are the decision maker’s conclusions about the material facts. However, only those findings of fact which are relevant to the issues to be determined in the decision need be set out in the statement. A finding on a question of fact will be relevant:
· where it is a fact upon which the decision is based.

· any relevant consultations, statutory or otherwise, which have taken place

· the scope of the request as interpreted by the body;

· any transfers of requests to other bodies;

· any matters of fact which have, for example, influenced a decision to defer access to a record or to provide access in a form other than that requested;

· any other matters of fact relevant to the processing of the request.

Sometimes the facts will be immediately apparent from the material before the decision maker. In other cases, the findings will be reached by a process of reasoning, where they are deduced from the primary facts. It will ordinarily be necessary to state the material primary facts and the process of derivation or inference from those facts in order to provide adequate information about the ways in which the decision was reached.

All material findings of fact that have been relied on should be set out and should be clearly stated. If a material question of fact is not stated in a statement of reasons, the Information Commissioner may assume that it is not material, and may find that the decision is defective in not taking all relevant considerations into account. 

 12.7
A proper FOI decision: Summary
A proper FOI decision must be based on the detailed and complete evidence required in the context of the particular circumstances and the exemption provision at issue

This foundation of the decision in properly considered evidence must be reflected in the statement of reasons and in its references to the material supporting the findings made.

12.8
Schedule of Documents

The use of a schedule to list and describe the records identified as being within the ambit of the access application, is strongly recommended where more than a few records are involved. The schedule is not a substitute for the statement of reasons but will assist in the preparation of the more detailed statement.

It will assist decision makers to properly discharge their duties under the FOI Act by 

· providing a means of ordering the material under consideration

· setting out clearly the considerations attaching to each one

· providing an essential reference source both for internal review and for review by the Commissioner

A version of the schedule from which sensitive information has been removed should be attached to the statement issuing to the requester. It will assist the requester by giving a clear overview of the records considered and the decision made in relation to each one. 

What should it contain?
The level of detail contained in the schedule will depend to a large extent on the nature of the FOI request under consideration. It is recommended, however, that the schedule list the records sequentially by number and contain the following information:

· the date of each record

· the author of the record and the person or persons to whom it is addressed (or the title of the record if it is a report or a submission of some kind).

· a brief but sufficient description of the record or its contents to show a prima facie claim for exemption (i.e. a letter seeking legal advice which may be prima facie, exempt under section 22).

· the exemption claimed for each record

· where the claim for exemption relates to parts of a record, a clear indication of the part or parts involved (e.g. paragraph 5 or line in paragraph 5 on page 3). A sample schedule is attached in the Appendix.
Identification of documents 
One of the material questions of primary fact which must be decided in relation to an FOI request is the identification of the documents which fall within the terms of the request. The notification and schedule which issues to the requester should contain sufficiently detailed descriptions of records to enable him or her to know what records are in issue and the nature of those records. It should be sufficiently clear and detailed to allow the requester to make an informed decision on appeal options.

There may be rare occasions can be grouped rather than listed individually. This should only be used as a last resort where the number of records is voluminous and where the specific information in the records involved is not the significant factor in the claim for exemption. Great care should be taken in adopting this approach not to deprive the requester unnecessarily of specific information which he or she needs to make an informed decision about seeking review. This approach does not relieve the decision maker of his or her responsibility of examining each to determine exempt material.

What is a ‘record’ for the purposes of preparing a schedule?
There is no precise guidance as to what constitutes ‘a’ separate record for the purpose of decision making. Generally it is good administrative practice to identify as separate records each item that is different from other items in such respects as: source, author, date, addressee, contents, title, etc. It will be necessary to identify each part of a record individually where the exemptions or the specific reasons for claiming exemptions are different. Where edited copies are being released it will be necessary to deal with each record page by page. 

12.9
Rights of Review
Section 8(2)(f) requires a notice of decision give particulars of rights of review and appeal under this Act in relation to the decision and the procedure for the exercise of those rights including time limits governing such exercise.. Where applicable, the information should include particulars of the manner in which an application for internal review should be made (s14(2)) and details of fees.
What  constitutes particulars of rights of review and appeal will depend on the circumstances:

· Where the original decision is made by a head, the notice should not include information about the right of internal review , since it does not apply in such cases, but it will be necessary to inform the requester of her or his rights to apply to the Information Commissioner for review of the decision.

· A third party with the right to seek review under the reverse-FOI provisions should also be informed of her or his right to review by the Information Commissioner.

· A body, which has made an actual decision on a request but has done so outside the statutory time limits, should inform the requester of the right to internal review or the right to external review as appropriate (section 41 refers)

· Bodies may find it convenient to prepare standard statements concerning rights of review, which can be varied according to circumstances, and attach such a statement to the notice. 


 
Appendices

Record Schedule and Letter Templates

Sample schedule of records – summary of decision making

Letter 1 – Insufficient particulars been given by the requester / offer to assist

Letter 2 - Acknowledgement of FOI request
Letter 3 - Acknowledgement of FOI request - part held by others 
Letter 4 - Notice of transfer of FOI request for (personal information)/Advice to requester to withdraw request (non personal information) if the records are held by only one other body
Letter 5a - Advice letter if more than one body is involved
Letter 5b - Request for search

Letter 6 - Records cannot be located or do not exist

Letter 7 - Letter informing applicant of extension of time
Letter 8 - Letter requesting deposit
Letter 9a - Receipt for deposit received
Letter 9b - Receipt for final fee
Letter 10 - Required consultation with third party

Letter 11 - Letter to requester informing of third party involvement
Letter 12 - Advice to third party of decision / appeal rights
Letter 13 - Third party access granted

Letter 14a- Letter to applicant granting request
Letter 14b - Letter to applicant refusing request
Letter 14c - Letter to applicant part granting request
Letter 15a - Acknowledgement of receipt of appeal 
Letter 15b - Sample advice of internal review - original decision affirmed
Letter 15c -Sample advice of internal review - original decision varied or annulled
FOI Request Reference :

Schedule of Records: Summary of Decision Making
	Rec.
No
	Brief description and date of record
	File Ref
	No. of pages
	Decision:
Grant/Part

Grant/Refuse
	Basis of Refusal: Section of Act
	Reason for Decision
	Public Interest Considerations
(for and against release)
	Record Edited/
 Identify Deletions

	1
	
	
	
	
	
	
	
	

	2
	
	
	
	
	
	
	
	

	3
	
	
	
	
	
	
	
	

	4
	
	
	
	
	
	
	
	

	5
	
	
	
	
	
	
	
	


Letter 1 - Insufficient particulars been given by the requester / offer to assist

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/ Body.

The staff of this Department/Body have had several discussions with you about the records you seek.  The goal of these discussions was to agree a more specific description of the records involved which we would then use to identify the actual records which relate to your request.

In your request, you described the records as:

[insert quote from actual request here].

The Freedom of Information Act requires that you, the requester, give us 'sufficient particulars' to enable us to identify the records you require.  We are then required to take 'reasonable steps' to identify and locate those records.  Section 7(1)(b) of the Act is the relevant section here, and a copy of it is enclosed.

As the staff of this Department/Body have advised you, I must now explain formally that your request does not contain sufficient particulars to enable the records sought to be identified and may have to be refused on this basis.   In accordance with the FOI Act, I wish to offer further assistance to you with your request.  Below, I set out information on particular records which we hold relating to the subject matter of your request:

[enter suggested descriptions of records that may meet section 7(1)(b)]   

If you wish to consider revising the wording of your request to identify more specifically the records you seek, we may be able to proceed with consideration of your request.  Alternatively, you might propose your own suitably specific description.  

Should you wish to discuss the above, please contact me by telephone at [insert telephone number].

Letter 2 - Acknowledgement of FOI request  

I refer to the following request which you have made under the Freedom of Information   Acts 1997 and 2003 for records held by this Department/Body:

[Quote request wording here]

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

Your request dated [date] was received by this Department/Body on [date ].  [Decision makers name] will be the officer handling your request. [DM] may be contacted by telephone on [number] should you have any questions or concerns about your request.

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

Your request dated [date] and fee of €15 [€10] (delete as applicable) was received by this Department/Body on [date ].  [Decision makers name] will be the officer handling your request. [DM] may be contacted by telephone on [number] should you have any questions or concerns about your request.

A final decision on your request would normally be sent to you within 4 weeks. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). This means that you can expect a decision letter to issue from this Department/Body not later than [date].

There are some limited situations under the FOI Act which could mean that the period for a final decision may be longer than the normal four weeks.  If this occurs in the case of your request, [DM] will promptly advise you in writing.

Should our final decision not reach you on time, please feel free to call [DM] to discuss any problems that may have arisen.  If you have not heard from us once the allotted time has expired, you are automatically entitled to appeal to this Department/Body for a review of the matter.  This review proceeds on the legal basis that the initial request is considered to be refused once the specified time for responding to it has expired.  The review is a full and new examination of the matter carried out by a more senior member of staff of this Department/Body.

In the event that you need to make such an appeal, you can do so by writing to FOI Unit [address] or alternatively by sending an e-mail to [address].  You should state that you are appealing because an initial decision was not sent to you within the time permitted. In that event, you would normally have 4 weeks (after the initial decision should have been sent to you) in which to make the appeal.  This Department/Body will, however, allow the appeal to be made late in appropriate circumstances.

Letter 3 - Acknowledgement of FOI request - part held by others 
I refer to the following request, which you have made under the Freedom of Information  Acts 1997 and 2003 for records held by this Department/Body:

[Quote request wording here]

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

Your request dated [date] was received by this Department/Body on [date].  [Decision maker's name] will be the officer handling your request.  [DM] may be contacted by telephone on [number] should you have any questions or concerns about your request.

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

Your request dated [date] and fee of €15 [€10] (delete as applicable) was received by this Department on [date ].  [Decision maker's name] will be the officer handling your request. [DM] may be contacted by telephone on [number] should you have any questions or concerns about your request.

Some of the records, which you have sought, are not held by us but are held by other Departments/Offices.  These records are:  [description of records].  

Unfortunately, we are unable to assist you further with your request for these records.  We have detailed below, however, the address and contact details for the [Department/Office] which hold these records:

[Name of Dept/Office] [Address details for the making of a request] [Contact details for person handling the matter there]

If you wish to seek access to the records held by the above, you will need to make a new and separate FOI request to the above.

As regards the records held by this Department/Body, a final decision on your request would normally be sent to you within 4 weeks. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). This means that you can expect to receive your decision by [date].

There are some limited situations under the FOI Act which could mean that the period for a final decision may be longer than the normal four weeks.  If this occurs in your request, [DM] will promptly advise you in writing.

Should our final decision not reach you on time, please feel free to call [DM] to discuss any problems that may have arisen.  

If you have not heard from us once the allotted time has expired, you are automatically entitled to appeal to this Department/Body for a review of the matter.  This review proceeds on the legal basis that the initial request is considered to be refused once the specified time for responding to it has expired.  The review is a full and new examination of the matter carried out by a more senior member of staff of this Departmen/Body.

In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit, [address] or alternatively by sending an e-mail to [address]  You should state that you are appealing because an initial decision was not sent to you within the time permitted.  In that event, you would normally have 20 working days (after the initial decision should have been sent to you) in which to make the appeal.  This Department/body will, however, allow the appeal to be made late in appropriate circumstances.

Letter 4 - Notice of transfer of FOI request for (personal information)/Advice to requester to withdraw request (non personal information) if the records are held by only one other body

I refer to the following request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body.

[Quote request wording here]

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPHS:

Your request dated [date] and fee of €15 [€10] (delete as applicable) was received by this Department on [date ].  However, this Department does not hold the records which you have sought.  We have determined that those records are held by the [Department/Office/Agency] named below:

[name] [address] [contact details / person handling the request]

While the Act requires me to assist with the transferring of requests to the appropriate body, I am unable to do so in this instance, as it is not possible for me to transfer your fee. However, you can confirm your intention to withdraw your request from this Department/Body and I will return your fee.  Your may then make a new and separate FOI request to the above [Department/Office/Agency].

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPHS:

This Department/Body does not hold the records which you have sought.  However, we have determined that those records are held by the [Department/Office/Agency] named below:

[name] [address] [contact details / person handling the request

We have transferred your FOI request to [name-address-telephone number] on [x date].  Should you have any queries or concerns, you should get in touch with the contact person named above.

Letter 5a - Advice letter if more than one body is involved

I refer to the following request which you have made under the Freedom of Information  Acts 1997 and 2003 for records held by this Department/Body.

[Quote request wording here]

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPHS:

Your request dated [date] and fee of €15 [€10] (delete as applicable) was received by this Department/Body on [date ].  This Department/Body does not hold the records which you have sought. However, we have determined that the records you are seeking are held by several other [Departments/offices/agencies], as named below:

[name of Departments/offices/agencies][name of persons]

[address of Departments/offices/agencies]

[contact details / person handling the request]

While the Act requires me to assist with the transferring of requests to the appropriate body, I am unable to do so in this instance, as it is not possible for me to transfer your fee. However, you can confirm your intention to withdraw your request from this Department/Body and I will return your fee.  Your may then make new and separate FOI requests to the above [Departments/Offices/Agencies].

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

This Department/Body does not hold the records which you have sought. However, we have determined that the records you are seeking are held by several other [Departments/offices/agencies]. We have transferred your request to the [Departments/offices/agencies] named below on the basis that they are most closely related to the subject matter of the records and are the most appropriate bodies because [.explanation...].

[name of Departments/offices/agencies][name of person]

[address of Departments/offices/agencies]

[contact details / person handling the request]

Letter 5b - Request for search 

This Department/Body has received a Freedom of Information request, a copy of which is outlined above.  I am the delegated decision maker handling this request and as a first priority I must collate and examine all records which come within the scope of this request.

I would therefore request that you conduct a comprehensive search for and forward to me any records in your possession which come within the scope of this request. If you are aware of records which are not held by you but which come within the scope of this request please inform me of same and where they might be located.

I must remind you to search for both electronic and non-electronic records (including e-mails, spreadsheets etc.) and for records held on formal files, temporary folders or in any other manner.

I would appreciate if you could sign the attached confirmation section to confirm that you have complied with this request.

Letter 6 - Records cannot be located or do not exist

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body.

A final decision was made on your request by the undersigned on [date x]. I may be contacted by telephone on [number]. I will seek to answer any questions you may have, and to assist you generally in this matter.

As you know, we have discussed with you the records you are seeking and our difficulties in finding them.  I am sorry to inform you that we cannot locate the records and that I must therefore refuse your request.  As is explained below, this decision is made under section 10(1)(a) of the Act (a copy of section 10 is enclosed for your reference).

Section 10(1)(a) of the Act states that an FOI request may be refused if:

'the record concerned does not exist or cannot be found after all reasonable steps to ascertain its whereabouts have been taken.'

'the record concerned'

After discussion with us, it was agreed on [x date] that the following come within the scope of your FOI request: 

[enter description of records].

'all reasonable steps to ascertain its whereabouts have been taken'

Listed below are the steps this Department has taken to locate the records. Also listed is the outcome of each of these steps.

Search steps undertaken:

1.
detailed discussions with the records management staff of this Department 

2. 
interviews with individual members of staff who may have dealt with such records -;

3. 
contact with other relevant public bodies to determine if the records might exist elsewhere;

4. 
circulation of a memorandum (or e mail) to all staff of this Department, which gave the definition of the records you sought and stressed the need for all staff to carefully consider if they were aware of, or could find, any such records

5. 
a search of the electronic databases and records held by the Department, both on mainframe computers and individual staff computers, and

6. 
a physical search of all relevant areas of the Department in which the records sought might possibly be held.

The above are the reasonable steps which we have taken to locate the records which you have sought.  In choosing these steps, this Department/Body has tried to maximise the chance that the records will be found, while not overly disrupting its operations. On this basis, this Department/Body has identified and implemented the steps to locate the records that were reasonable to take in this case.

'Does not exist'

In its search for the records, this Department/Body has tried (as noted above) to use all practical, possible means for finding them.  However, it has not found the records, or discovered any indication that they ever existed.  Further, this Department/Body has not become aware of any reason or policy under which such records would have been created.  In view of the comprehensive but unsuccessful searches described above, I find that, so far as I am able to determine, the records sought by you do not exist.

[or]

'Cannot be found'

In its search for the documents, this Department/Body tried (as noted above) to use all practical, possible means for finding them.  However, with reference to the steps outlined above the records cannot be found.  We genuinely regret this.

Decision

I have listed above the searches undertaken by this Department/Bosy, and the results of those searches.  In accordance with the requirements of section 10(1)(a) I am satisfied that all reasonable steps have been taken to identify and locate the records requested.  Unfortunately, I am unable to locate the records concerned and must therefore refuse your request on this basis.

Rights of appeal

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION, INSERT THE FOLLOWING PARAGRAPH:

You may appeal this decision by writing to the Freedom of Information Unit, [address] seeking internal review of the matter. Please note, that a fee applies for such an appeal. The level of this has been set at €75 [€25] [delete as applicable]. Payment should be made by way of bank draft, money order, postal order or personal cheque, and made payable to [Name of Department/Body].  Please refer to this decision in your letter. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body and the decision will be communicated to you within 3 weeks.

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION, INSERT THE FOLLOWING PARAGRAPH:

You may appeal this decision by writing to the Freedom of Information Unit, [address] or alternatively by sending an e-mail to [address] seeking internal review of matter.  Please refer to this decision in your letter. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department and the decision will be communicated to you within 3 weeks.

Letter 7 - Letter informing applicant of extension of time

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body. I refer also to the acknowledgement of your request which was sent to you on [Enter the date of the acknowledgement letter].

I am writing to advise you that it is necessary to extend the period for consideration of your request by [x weeks]. The reason(s) for this extension are [reasons]. This is based/These are based on Section 9 of the Act, which permits an extension of up to four weeks if: 

(a)
the request relates to such number of records, or

(b)
the number of other requests under section 7 relating either to the record or records to which the specified request relates or to information corresponding to that to which the specified request relates or to both that have been made to the public body concerned before the specified request was made to it and in relation to which a decision under section 8 has not been made is such, that compliance with that subsection within the period specified therein is not reasonably possible.

This means that you can now expect to receive your decision by [date x].

IN THE CASE OF A REQUEST FOR NON-PERSONAL INFORMATION, INSERT THE FOLLOWING PARAGRAPH:

You may appeal this decision by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. There is a fee of €150[€50] [delete as applicable] in respect of such an appeal. If you wish to appeal, you must do so not later than 2 weeks after receiving this letter. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded as they are not weekdays). Should you write to the Information Commissioner making an appeal, please refer to this letter.  If an appeal is made by you, the Information Commissioner will fully investigate and consider the matter and issue a fresh decision.

IN THE CASE OF A REQUEST FOR PERSONAL INFORMATION, INSERT THE FOLLOWING PARAGRAPH:

You may appeal this decision by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. If you wish to appeal, you must do so not later than 2 weeks after receiving this letter. A week is defined in the act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded as they are not weekdays). Should you write to the Information Commissioner making an appeal, please refer to this letter.  If an appeal is made by you, the Information Commissioner will fully investigate and consider the matter and issue a fresh decision.

Should you have any questions or concerns regarding the above, please contact me by telephone on number [number].

Letter 8 - Letter requesting deposit

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body.  I refer also to the acknowledgement of your request which was sent to you on [Enter the date of the acknowledgement letter].

I am now writing to you to advise as to the costs of your request.  One such cost is that of locating and gathering together from within this Department/Body the records you have sought.  This process is called 'search and retrieval' in the Act (see section 47 attached).

After careful consideration and consultations, I estimate that the services of [x] staff member(s) for [y] hours will be the minimum efficiently required to complete the 'search and retrieval' work on your request.  The prescribed amount chargeable for each such hour is €20.95 resulting in an overall fee of €[ ] 

Where the 'search and retrieval' fee exceeds €50.79 the Act requires that I send this formal estimate to you.  I am also required to seek from you the payment of a deposit.  Therefore, you are required to pay such a deposit in the amount of €[ ] at this stage. Payment should be made by way of Bank Draft, Money Order, Postal Order or personal cheque made payable to ]Name of Department/Body]. The payment should be forwarded to the undersigned at your earliest opportunity.

The actual 'search and retrieval' work to be carried out will not commence until the deposit is paid.  You should also note that this notice suspends the running of the time limit for our final decision on your request for access to the documents.  That time limit will commence running again only if and when the deposit is paid.

Please let me know if you wish to explore possible amendments to your request which might reduce or eliminate the deposit and/or fee in this matter.  A separate course open to you now is to appeal this decision to impose the stated deposit and fee.  This appeal can be made in writing to the Freedom of Information Unit [address] or alternatively by sending an e-mail to [address]. In that event, you would normally have 4 weeks from receipt of this notification in which to make the appeal.  This Department/Body will, however, allow the appeal to be made late in appropriate circumstances. It would assist if your letter of appeal referred to the present letter and stated the reasons for your appeal.

Should you have any questions or concerns in relation to this matter, please contact me by telephone on number [x].

Letter 9a - Receipt for deposit received

I refer to the request which you have made under the Freedom of Information  Acts 1997 and 2003 for records held by this Department/Body.  I also refer to my letter dated [date] relating to the amount of the deposit and fees to be paid in relation to your request.

I hereby acknowledge receipt of the amount of €[amount received] being the amount of the deposit specified in my letter to you.  The deposit was received in this office on [date].  The period allowed to this Department/Body for handling your request, which was suspended pending payment of the deposit, has commenced running from that date. The 'search and retrieval' work to be carried out will now commence and you can expect to receive your decision by [new date].

Letter 9b -Receipt for final fee

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body.  I also refer to my letter dated [L15 date] relating to the amount of the fees to be paid in relation to your request.

I hereby acknowledge receipt of the amount of €[Amount Received] being the final fee in relation to your request.

Letter 10 - Required consultation with third party

Our Ref [As before system pulls down FOI Ref. No.]

[System to insert name and address of requester]

Dear 

I am writing to you in connection with the Freedom of Information  Acts 1997 and 2003. 

A request under the FOI Act has been made to this Department/Body for access to certain records.  Included in those records is material that contains your personal information/your commercially sensitive information/confidential information supplied by you. The records relevant to your interests have been copied and attached.  
If you have no objections to the release of this material, please contact me at [system to insert DM telephone number]. 

At present, we are considering whether these records may be required to be disclosed in the public interest.   If you believe this information should not be released, you are entitled under Section 29 of the FOI Act to make submissions to this Department about access to the records.   Your submissions must be made within 15 working days of the receipt of this letter.

To assist you with any planned submissions, I have enclosed a copy of the relevant section(s) of the FOI Act  (i.e. Sections 2 and 28 dealing with personal information/Section 27 dealing with commercially sensitive information/Section 26 dealing with information obtained in confidence). [Note to Decision Maker: enclose copy of sections 26 to 29 and section 2 “definition of personal information” as appropriate].  

The section of the Act referred to above requires that this Department/Body protects your personal information/ commercially sensitive information/ confidential information [Note to Decision Maker: choose appropriate issue] unless there are strong public interest factors favouring release of that information.  Our preliminary view is that the public interest would, on balance, be better served by granting than refusing the request.  I am listing for your information, the initial public interest arguments considered by this Department/Body in considering release of the information in question.  These public interest factors are as follows:

[Note to Decision Maker: list public interest arguments in favour and against release]

If you have concerns about the possible release of this information in the public interest, you may send your views in writing on the matter to me at the above address.   Also, if you have any queries on this correspondence or in relation to responding to same please feel free to contact me.
Your letter of reply should be as detailed and thorough as possible and should give a careful account of:

1. how, in your view, disclosure would be harmful to the public interest

2. how disclosure of the records would be harmful to your interests

3. any evidence or other supporting arguments in support of your views

You may refer to the relevant section(s) of the Act enclosed to support your views.  You may also refer to any other consequences of release of the records in question which you believe would be harmful or prejudicial to your interests.  To assist me as FOI decision maker, please give as much detail as possible in your reply. 

Should you choose to make submissions to this Department/Body, your views will be carefully considered before reaching a final decision on this matter.  You will be notified in due course of the decision. 

If, having fully considered your views, this Department/Body is of the opinion that the records should be released in the public interest, you will be advised of your right to appeal that decision to the independent Information Commissioner.  In that event, I will send you further details on the appeal procedure. No records will be released without your consent before you have had an opportunity to make such an appeal to the Information Commissioner. 

[Yours sincerely]

[system to insert name of decision maker]

[grade of Officer responsible]

Letter 11 - Letter to requester informing of third party involvement

I refer to the request which you have made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body.  I refer also to the acknowledgement of your request which was sent to you on [date x].

I am now writing to you to advise that coming within the scope of your request is material which may, if access is granted to you, affect the interests of third parties. At present, we are considering whether these records may be required to be disclosed to you in the public interest.

In these circumstances we are required to advise the said third parties of your request and to provide them with an opportunity to make submissions to this Department about access to the material concerned.  Third parties have 3 weeks from receipt of our notification to them to make submissions to this Department. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays).

This Department/Body has two weeks from receipt of submissions to make a decision in relation to the records at issue.  Should we decide to release the records concerned, we must inform the third parties concerned who may appeal our decision directly to the Information Commissioner.  We will contact you again should this occur.

Letter 12 - Advice to third party of decision / appeal rights

I refer to the Freedom of Information Acts 1997 and 2003 and to your submissions to this Department/Body dated [x date].

Under the FOI Act, this Department/Body has formally refused to grant the requester access to the records identified as affecting your interests.  The requester has the right to appeal this decision to the Information Commissioner.  If this occurs you will be notified and given a further opportunity to make submissions.  The Information Commissioner will take these into account in forming his views on the matter.

Letter 13 - Third party access granted

I refer to the Freedom of Information Acts 1997 and 2003 and to your submissions to this Department/Body dated [x date].

Under the FOI Act, this Department/Body has formally decided to grant the requester access to the records identified as affecting your interests.  However, before it gives the requester those records, we are legally required to inform you of your right to appeal against our decision and to enable you to exercise this right.

You may appeal this decision by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. There is a fee of €50 in respect of such an appeal.. If you wish to appeal, you must do so not later than 2 weeks from the date of this notification. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). Should you write to the Information Commissioner making an appeal, please refer to this letter. 

If an appeal is made by you, the Information Commissioner will fully investigate and consider the matter and issue a fresh decision. While the appeal is pending, the records identified as affecting your interests will not be disclosed to the requester.

If no appeal is made by you within 2 weeks, the records identified as affecting your interests will then be disclosed to the requester in accordance with the decision of this Department/Body. 

Should you have any questions or concerns regarding the above, please contact me by telephone on [x number].

Letter 14a- Letter to applicant granting request

I refer to the request which you made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body: 

[quote request wording here]

I made a final decision to grant your request on [date x].  If you have any queries regarding this correspondence you can contact me by telephone at [x number].

NOTE TO DECISION MAKER

IF YOU HAVE NOT CHARGED A FEE, USE THE FOLLOWING PARAGRAPH.

You have sought access to the records by means of [photocopies] and I consider this an appropriate form of access in this case. Accordingly, a copy of the records is now enclosed.

NOTE TO DECISION MAKER

IF YOU HAVE CHARGED A FEE, USE THE FOLLOWING FOUR PARAGRAPHS PLUS APPROPRIATE PARAGRAPH UNDER 'RIGHT OF APPEAL'.

You have sought access to the records by means of [photocopies] and I consider this an appropriate form of access in this case. The records will be made available to you on payment of a fee in the amount of € [euro amount] which amount is calculated on this basis, [no. of hours] hours of staff time to locate and draw together the records covered by your request (@ €20.95 per hour,) and 4 cents for each page of photocopying (there are [number] such copies to be released to you).

Payment should be made by way of Bank Draft, Money Order, Postal Order or personal cheque made payable to [name of Department/Body]. The payment should be forwarded to the undersigned at your earliest opportunity.

The photocopied records will be sent to you within one week of the date that the above payment is received by this Department/Body. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). Should you wish to pay the fee, you must do so within 8 weeks of the date on which you received this letter. This Department/Body is obliged to hold the records ready for only 8 weeks for possible access by you.

Should you not agree that the above fee is appropriate, you may make an appeal on this point.  A copy of section 47 of the FOI Act is enclosed for your reference. This is the section of the Act which details its fee requirements.  

RIGHT OF APPEAL

 [IN THE CASE OF REQUESTS FOR NON-PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH]

You may appeal this decision (and/or the decision referred to impose a fee).  Please note, that a fee applies for an appeal, with the exception of an appeal against the imposition of a fee. The level of this has been set at €75 [€25] [delete as applicable].  In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit, [address] enclosing the appropriate fee or in the case where no fee is required you can send your appeal by e-mail to [address]  Payment should be made by way of bank draft, money order, postal order or personal cheque made payable to [name of Department/Body] You should make your appeal within 4 weeks (20 working days) from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

[IN THE CASE OF REQUESTS FOR PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH]

You may appeal this decision (and/or the decision referred to impose a fee).  In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address], or alternatively by sending an e-mail [address].  You should make your appeal within 4 weeks (20 working days) from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

NOTE TO DECISION MAKER IF YOU HAVE NOT CHARGED A FEE, USE ONE OF THE FOLLOWING PARAGRAPHS:

[REQUESTS FOR NON-PERSONAL INFORMATION]

RIGHT OF APPEAL

You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address] Your correspondence should include a fee of €75[€25] [delete as applicable] for processing the appeal. Payment should be made by way of bank draft, money order, postal order or personal cheque made payable to [name of Department/Body]. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

[REQUESTS FOR  PERSONAL INFORMATION]

RIGHT OF APPEAL

You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address] or alternatively by sending an e-mail to [address] You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department.

Letter 14b - Letter to applicant refusing request

I refer to the request which you made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body: 

[quote request wording here]

I have made a final decision to refuse your request on [date x]. If you have any queries regarding this correspondence you can contact me by telephone at [x number].

The purpose of this letter is to explain that decision.  This explanation has the following parts:

1.
a schedule of all of the records covered by your request;

2. 
an explanation of the relevant findings concerning the records to which access is denied, and

3. 
a statement of how you can appeal this decision should you wish to do so.

This letter addresses each of these three parts in turn.

1.  Schedule of records

A schedule is attached at the end of this letter.  It shows the documents that this Department/Body considers relevant to your request.  It describes each document and refers to the sections of the FOI Act which apply to prevent release.  The schedule also provides brief reasons for the decision which are meant to supplement the fuller and more detailed explanation given under heading 2. below.  It also gives you a summary and overview of the decision as a whole.

2. Findings, particulars and reasons for decisions to deny access

The sections of the Act which can apply to deny access to documents are known as its exemption provisions.

NOTE TO DECISION MAKER:

THE FOLLOWING ARE GUIDELINES AS TO WHAT INFORMATION SHOULD BE INCLUDED IN THE FOLLOWING PART OF THE LETTER

1. 
A summary of the records involved in this request and the reasons why they are sensitive and cannot be released;

2.  
A plain English description of each relevant exemption and how it works, and the attachment of the text of each such provision;

3.  
Where the relevant exemption applies to a particular type of record, or to a record which was created or received under certain circumstances, an explanation of how the requirements of the exemptions are satisfied in each case;

4. 
An account of the detrimental consequences which could result from the disclosure of each record, and the evidence and reasoning which supports such a view; and,

5.  
If applicable, the public interest factors which apply, and the reasons why those supporting non-disclosure are more weighty.

3. Rights of appeal

NOTE TO DECISION MAKER

INSERT THE FOLLOWING PARAGRAPH FOR REQUESTS FOR NON-PERSONAL INFORMATION:
You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit, Department of Enterprise, Trade and Employment, Kildare Street, Dublin 2. Your correspondence should include a fee of €75 [€25][delete as applicable] for processing the appeal. Payment should be made by way of bank draft, money order, postal order or personal cheque. Payment should be made by way of bank draft, money order, postal order or personal cheque, made payable to [name of Department/Body]. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

NOTE TO DECISION MAKER

INSERT THE FOLLOWING PARAGRAPH FOR REQUESTS FOR PERSONAL INFORMATION:

You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address] or alternatively by sending an e-mail to [address] You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

Letter 14c - Letter to applicant part granting request

I refer to the request which you made under the Freedom of Information Acts 1997 and 2003 for records held by this Department/Body: 

[quote request wording here]

I have made a final decision to part grant your request on [date x]. If you have any queries regarding this correspondence you can contact me by telephone at [x number].

The purpose of this letter is to explain that decision.  This explanation has the following parts:

1.
a schedule of all of the records covered by your request;

2. 
concerning records to which access is granted, an explanation and a statement of the arrangements for this access, its form and the fee required to be paid;

3.  
concerning records to which access is denied, an explanation of the relevant findings; and 

4.  
a statement of how you can appeal this decision should you wish to do so.

This letter addresses each of these four parts in turn.

1. Schedule of records

A schedule is attached at the end of this letter. It shows the documents that this Department/Body considers relevant to your request. It also gives you a summary and overview of the decision as a whole. The schedule describes each document, and indicates whether the document is released in full, released with deletions or not released. The schedule refers to the sections of the FOI Act which apply to prevent release. As to these documents, the schedule also provides brief reasons for the decision which are meant to supplement the fuller and more detailed explanation given under heading 3.  below. 

2. Access Arrangements

NOTE TO DECISION MAKER

IF YOU HAVE NOT CHARGED A FEE, USE THE FOLLOWING PARAGRAPH.

You have sought access to the records by means of [photocopies], and I consider this an appropriate form of access in this case.  Accordingly, the records described as released in full or released with deletion are now enclosed.

NOTE TO DECISION MAKER

IF YOU HAVE CHARGED A FEE, USE THE FOLLOWING FOUR PARAGRAPHS.
You have sought access to the records by means of [photocopies] and I consider this an appropriate form of access in this case. The records described as released in full or released with deletion will be made available to you subject to the following condition:

that you pay a fee in the amount of € [euro amount] which amount is calculated on this basis [number] hours of staff time to locate and draw together the records covered by you request @ €20.95 per hour, and 4 cents for each page of photocopying (there are such [no. of copies]copies to be released to you).

Payment should be made by way of Bank Draft, Money Order, Postal Order or personal cheque made payable to [name of Department/Body]. The payment should be forwarded to the undersigned at your earliest opportunity.

The photocopied records will be sent to you within one week of the date that the above payment is received by this Department/Body. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays).  Should you wish to pay the fee, you must do so within 8 weeks of the date on which you received this letter. The Department/Body is obliged to hold the records ready for only 8 weeks for possible access by you.

Should you not agree that the above fee is appropriate, you may make an appeal on this point as noted below under heading 4.  A copy of section 47 of the FOI Act is enclosed for your reference. This is the section of the Act which details its fee requirements.

3. Findings, particulars and reasons for decisions to deny access. 

The sections of the Act which can apply to deny access to documents are known as its exemption provisions.

NOTE TO DECISION MAKER:

THE FOLLOWING ARE GUIDELINES AS TO WHAT INFORMATION SHOULD BE INCLUDED IN THE FOLLOWING PART OF THE LETTER

1. 
A summary of the records involved in this request and the basic reasons why they are so sensitive that they cannot be released;

2.  
A plain English description of each relevant exemption provision and how it works, and the attachment of the text of each such provision;

3.  
Where the relevant exemption applies to a particular type of record, or to a record which was created or received under certain circumstances, an explanation of how the requirements of the exemptions are satisfied in each case;

4.  
An account of the detrimental consequences which could result from the disclosure of each record, and the evidence and reasoning which supports such a view; and,

5.  
If applicable, the public interest factors which apply, and the reasons why those supporting non-disclosure are more weighty.

4. Rights of appeal

NOTE FOR DECISION MAKER

IF YOU HAVE CHARGED A FEE, INSERT  ONE OF THE FOLLOWING PARAGRAPHS

[REQUESTS FOR NON-PERSONAL INFORMATION:]

You may appeal this decision (and/or the decision referred to impose a fee).  Please note, that a fee applies for an appeal, with the exception of an appeal against the imposition of a fee. The level of this has been set at €75 [€25] [delete as applicable].  In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit, [address] enclosing the appropriate fee or in the case where no fee is required you can send your appeal by e-mail to [address]  Payment should be made by way of bank draft, money order, postal order or personal cheque made payable to [name of Department/Body] You should make your appeal within 4 weeks (20 working days) from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

[REQUESTS FOR PERSONAL INFORMATION:]

You may appeal this decision (and /or the decision referred to above to impose a fee). In the event that you need to make such and appeal, you can do so by writing to the Freedom of Information Unit [address] or alternatively by sending an e-mail to [address]

NOTE TO DECISION MAKER. IF YOU HAVE NOT CHARGED A FEE, USE  ONE OF THE FOLLOWING PARAGRAPHS.

[REQUESTS FOR NON-PERSONAL INFORMATION]

You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address] Your correspondence should include a fee of €75 [€25]   [delete as applicable] for processing the appeal. Payment should be made by way of bank draft, money order, postal order or personal cheque made payable to [name of Department/Body]. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances.  A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays).  The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

[REQUESTS FOR PERSONAL INFORMATION:]

You may appeal this decision. In the event that you need to make such an appeal, you can do so by writing to the Freedom of Information Unit [address] or alternatively by sending an e-mail to [address]. You should make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays).  The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department/Body.

Letter 15a - Acknowledgement of receipt of appeal 

I refer to your appeal in relation to the following request which you made under the Freedom of Information  Acts 1997 and 2003:

[quote request wording here]

WHERE THE APPEAL FEE HAS BEEN RECEIVED USE THE FOLLOWING PARAGRAPH:

This Department/Body received your appeal and fee of €75.00 [€25.00] [delete as applicable] on [x date].  [appeals officer name] will be handling your appeal. [Appeals officer name] may be contacted by telephone on [phone no] should you have any questions or concerns about your appeal.  The review is a full and new examination of the matter carried out by a more senior member of staff of this Department, than the original decision maker.

WHERE NO APPEAL FEE APPLIES USE FOLLOWING PARAGRAPH:

This Department/Body received your appeal on [x date].  [appeals officer name] will be handling your appeal.  [Appeals officer name] may be contacted by telephone on [phone no] should you have any questions or concerns about your appeal.  The review is a full and new examination of the matter carried out by a more senior member of staff of this Department/Body, than the original decision maker.

A final decision on your appeal will be sent to you within 3 weeks of receipt of your appeal. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). This means that you can expect to receive a new decision on your request by [Time/Date expected].  In accordance with Section 41(2) of the Act where notice of the decision is not given within this timeframe you are automatically entitled to appeal to the Information Commissioner for a review of the matter.  This review proceeds on the legal basis that the original decision is considered to be affirmed on review once the specified time for responding to it has expired.

In the event that you need to make such an appeal you can do so by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2.  You should state that you are appealing because a review decision was not made within the time permitted.  In that event you would normally have 6 months (after the appeal decision should have been sent to you) in which to make the appeal.

Should our final decision not reach you on time for any reason, please feel free to call [appeals officer] on [phone no.] to discuss any problems that may have arisen.
Letter 15b - Sample advice of internal review - original decision affirmed

I refer to the appeal which you made under the Freedom of Information Acts 1997 and 2003 on [date x] for review of the earlier decision of this Department/Body dated [x].

I am a more senior member of the staff of this Department/Body than was the person making the first decision.  I decided today / on [date x] to affirm the original decision on your request.  This decision on review is an entirely new and separate decision on your request, and is explained as such below.  

NOTE TO APPEALS OFFICER:

[Some reference to the differences between this decision and the previous one may be necessary.  This should, however, not be allowed to diminish the importance of the review decision being a ‘fresh’ rather than a ‘perfunctory’ one.  This pro forma assumes that the appeal is not in relation to the form of access or the fee to be paid.] 

The purpose of this letter is to explain my decision.  This explanation has the following parts:

· a schedule of all of the records covered by your request;

· concerning records to which access is denied, the giving of the relevant findings, particulars and reasons for these decisions; and

· a statement of how you can appeal this decision should you wish to do so.

· this letter addresses each of these three parts in turn.

1. Schedule of records

A schedule is attached at the end of this letter.  This schedule shows the document that this Department considers relevant to your request.  It also gives you a summary and overview of the decision as a whole.  It describes each document, and indicates whether access to the document is granted, part granted or refused.  For documents noted as part granted or refused, the schedule refers to the sections of the FOI Act which apply to prevent release.  As to these documents, the schedule also provides brief reasons for the decision which are meant to supplement the fuller and more detailed explanation given under heading 2 below.

2. Findings, particulars and reasons for decisions to deny access

The sections of the Act which can apply to deny access to documents are known as its exemption provisions.

NOTE TO APPEALS OFFICER:

THE FOLLOWING ARE GUIDELINES AS TO WHAT INFORMATION SHOULD BE INCLUDED IN THE FOLLOWING PART OF THE LETTER

1. 
A summary of the records involved in this request and the basic reasons why they are so sensitive that they cannot be released;

2.  
A plain English description of each relevant exemption provision and how it works, and the attachment of the text of each such provision;

3.  
Where the relevant exemption applies to a particular type of record, or to a record which was created or received under certain circumstances, an explanation of how the requirements of the exemptions are satisfied in each case;

4.  
An account of the detrimental consequences which could result from the disclosure of each record, and the evidence and reasoning which supports such a view; and,

5.  
If applicable, the public interest factors which apply, and the reasons why those supporting non-disclosure are more weighty.

3. Rights of appeal

NOTE TO APPEALS OFFICER:

IN THE CASE OF AN APPEAL RELATING TO NON PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:

You may appeal this decision by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. There is a fee of €150 [€50] [delete as applicable] for such appeals, other than appeals against a decision to impose a fee. If you wish to appeal, you must usually do so not later than 6 months from the date of this notification.  Should you write to the Information Commissioner making an appeal, please refer to this letter. 

NOTE TO APPEALS OFFICER:

IN THE CASE OF AN APPEAL RELATING TO PERSONAL INFORMATION USE THE FOLLOWING PARAGRAPH:
You may appeal this decision by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. If you wish to appeal, you must usually do so not later than 6 months from the date of this notification.  Should you write to the Information Commissioner making an appeal, please refer to this letter. 

If an appeal is made by you, the Information Commissioner will fully investigate and consider the matter and issue a fresh decision.

Letter 15c - Sample advice of internal review - original decision varied or annulled

I refer to the appeal which you made under the Freedom of Information Acts 1997 and 2003 on [date x] for review of the earlier decision of this Department/Body dated [x].

I am a more senior member of the staff of this Department/Body than was the person making the first decision.  I decided today / on [date x] to vary/annul the original decision on your request.  This decision on review is an entirely new and separate decision on your request, and is explained as such below.  

NOTE TO APPEALS OFFICER:

[Some reference to the differences between this decision and the previous one may be necessary.  This should, however, not be allowed to diminish the importance of the review decision being a ‘fresh’ rather than a ‘perfunctory’ one.  This pro forma assumes that the appeal is not in relation to the form of access or the fee to be paid.] 

The purpose of this letter is to explain my decision.  This explanation has the following parts:

1. a schedule of all of the records covered by your request;

2. concerning records to which access is granted, an explanation and a statement of the arrangements for this access, its form [NOTE TO APPEALS OFFICER: IF APPLICABLE COMPLETE THE SENTENCE AS FOLLOWS: [and the fee required]

3. concerning records to which access is denied, the giving of the relevant findings, particulars and reasons for these decisions; and

4. a statement of how you can appeal this decision should you wish to do so.

This letter addresses each of these three parts in turn.

1. Schedule of records

A schedule is attached at the end of this letter.  This schedule shows the document that this Department/Body considers relevant to your request.  It also gives you a summary and overview of the decision as a whole.  It describes each document, and indicates whether access to the document is granted, part granted or refused.  For documents noted as part granted or refused, the schedule refers to the sections of the FOI Act which apply to prevent release.  As to these documents, the schedule also provides brief reasons for the decision which are meant to supplement the fuller and more detailed explanation given under heading 3 below.

The schedule shows the documents that this Department/Body considers relevant to your request.  It also gives you a summary and overview of the decision as a whole.

2. Access Arrangements

NOTE TO APPEALS OFFICER

IF YOU HAVE NOT CHARGED A FEE, USE THE FOLLOWING PARAGRAPH.

You have sought access to the records by means of [photocopies], and I consider this an appropriate form of access in this case.  Accordingly, the records described as granted or part granted are now enclosed.

NOTE TO APPEALS OFFICER

IF YOU HAVE CHARGED THE INITIAL FEE ON THE REQUEST USE THE FOLLOWING FOUR PARAGRAPHS.

You have sought access to the records by means of [photocopies] and I consider this an appropriate form of access in this case. The records described as granted or part granted will be made available to you subject to the following condition:

that you pay a fee in the amount of € [euro amount] which amount is calculated on this basis [no. of hours] hours of staff time to locate and draw together the records covered by your request @ €20.95 per hour, and 4 cents for each page of photocopying (there are [no of copies] such copies to be released to you).

Payment should be made by way of Bank Draft, Money Order, Postal Order or personal cheque made payable to 'Department of Enterprise, Trade and Employment'. The payment should be forwarded to the FOI Unit of the Department at your earliest opportunity.

The photocopied records will be sent to you within one week of the date that the above payment is received by this Department. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). Should you wish to pay the fee, you must do so within 8 weeks of the date on which you received this letter. The Department is obliged to hold the records ready for only 8 weeks for possible access by you.

Should you not agree that the above fee is appropriate, you may make an appeal on this point as noted below under heading 4.  A copy of section 47 of the FOI Act is enclosed for your reference. This is the section of the Act which details its fee requirements.

NOTE TO APPEALS OFFICER

IF YOU HAVE INCREASED THE INITIAL FEE, USE THE FOLLOWING FOUR PARAGRAPHS.

You have sought access to the records by means of [photocopies] and I consider this an appropriate form of access in this case.  As I am releasing further records to you this means that the original fee charged is increased.  The records described as granted or part granted will be made available to you subject to the following condition:

that you pay a fee in the amount of € [euro amount] which amount is calculated on this basis [no. of hours] hours of staff time to locate and draw together the records covered by your request @ €20.95 per hour, and 4 cents for each page of photocopying (there are [no of copies] such copies to be released to you).

Payment should be made by way of Bank Draft, Money Order, Postal Order or personal cheque made payable to 'Department of Enterprise, Trade and Employment'. The payment should be forwarded to [the original Decision Maker] at your earliest opportunity.

The photocopied records will be sent to you within one week of the date that the above payment is received by this Department.  A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). Should you wish to pay the fee, you must do so within 8 weeks of the date on which you received this letter. The Department is obliged to hold the records ready for only 8 weeks for possible access by you.

3. Findings, particulars and reasons for decisions to deny access

The sections of the Act which can apply to deny access to documents are known as its exemption provisions.

NOTE TO APPEALS OFFICER:

THE FOLLOWING ARE GUIDELINES AS TO WHAT INFORMATION SHOULD BE INCLUDED IN THE FOLLOWING PART OF THE LETTER

1. 
A summary of the records involved in this request and the basic reasons why they are so sensitive that they cannot be released;

2.  
A plain English description of each relevant exemption provision and how it works, and the attachment of the text of each such provision;

3.  
Where the relevant exemption applies to a particular type of record, or to a record which was created or received under certain circumstances, an explanation of how the requirements of the exemptions are satisfied in each case;

4.  
An account of the detrimental consequences which could result from the disclosure of each record, and the evidence and reasoning which supports such a view; and,

5.  
If applicable, the public interest factors which apply, and the reasons why those supporting non-disclosure are more weighty.

4. Rights of appeal

NOTE TO APPEALS OFFICER

IF YOU HAVE CHARGED A FEE, PLEASE USE THE FOLLOWING PARAGRAPH.

You may appeal this decision (and/or the decision referred to above to impose a fee).  In the event that you need to make an appeal regarding the decision to impose a fee, you can do so by writing to the Freedom of Information Unit, Department of Enterprise, Trade and Employment, Kildare Street, Dublin 2. or alternatively by sending an e-mail to foiunit@entemp.ie.  You must make your appeal within 4 weeks from the date of this notification, however, the making of a late appeal may be permitted in appropriate circumstances. A week is defined in the Act to mean 5 consecutive weekdays, excluding Saturdays and public holidays (Sundays are also excluded, as they are not weekdays). The appeal will involve a complete reconsideration of the matter by a more senior member of the staff of this Department.

NOTE TO APPEALS OFFICER:

INSERT THE FOLLOWING PARAGRAPH FOR APPEALS IN RELATION TO NON-PERSONAL INFORMATION: 

In the event that you need to make an appeal regarding the [substantive] decision you can do so by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. There is a fee of €150 [€50] [delete as applicable] for such appeals.  If you wish to appeal, you must usually do so not later than 6 months from the date of this notification.  Should you write to the Information Commissioner making an appeal, please refer to this letter. 

NOTE TO APPEALS OFFICER:

INSERT THE FOLLOWING PARAGRAPH FOR APPEALS IN RELATION TO PERSONAL INFORMATION:

In the event that you need to make an appeal regarding the [substantive] decision you can do so by writing to the Information Commissioner at 18 Lower Leeson Street, Dublin 2. If you wish to appeal, you must usually do so not later than 6 months from the date of this notification.  Should you write to the Information Commissioner making an appeal, please refer to this letter. 

If an appeal is made by you, the Information Commissioner will fully investigate and consider the matter and issue a fresh decision.

Section 17

Amendment of Personal Information

Introduction

The FOI Act confers a right on members of the public to seek amendment of records relating to personal information held by public bodies.  Section 17 of the Act sets out the mechanism whereby such a record may be amended if it is incomplete, incorrect or misleading.  This right parallels a provision in the Data Protection Act allowing for amendment of personal information held on computer, but differs in that it also applies to manual records.

Making the Decision
Requirements of the application: The decision maker must first be satisfied that the application meets the terms of section 17.  It must therefore meet the following requirements:

1. It must be in writing (or such other form as may be determined)
2. It must specify the record concerned
3. It must specify the amendment required
4. It must include appropriate information in support of the application.  It is not sufficient for the applicant to merely state that the record in question is incomplete, incorrect or misleading. He or she must provide sufficient evidence to back up the claim e.g. if factual information, such as birth date, is claimed to be incorrect, then evidence of the correct date must be supplied.
5. The amendment sought must relate to 
· personal information
 of the individual submitting the application (or a representative properly authorised to act on his or her behalf).  

or

· be sought pursuant to S.I. 265/2003 which provides that a parent or guardian may make an application under section 17 in respect of a member of a class specified in the regulations (i.e. a minor or disabled person). In a case where a person is deceased an application may also be made by certain persons specified in the regulations (i.e. a next-of-kin or personal representative). Decision makers should consult relevant Guidance Notes published by the Minister in relation to such applications

S.I. No 518/98 (Freedom of Information Act, 1997 (Section 17) Regulations, 1998) provides similar arrangements for requesters in using section 17 of the Freedom of Information Act 1997 as apply when making a standard request for access to records under section 7.  The Regulations also provide for assistance to be given by public bodies to requesters when using the Act to have personal information held on them corrected when that information is inaccurate or misleading.

What time limits apply?  A decision must be made on the application within 20 consecutive working days of receipt by the public body.  A working day excludes a Saturday, a Sunday and a public holiday. 
Is the amendment appropriate? The key step in the decision making process is to consider if the information in  question is  incomplete, incorrect or misleading:  
Incomplete - Information may be incomplete if it does not adequately deal with the relevant facts and circumstances.   
Incorrect - Information that is wrongly recorded, based on a mistake of fact or without proper regard to the  evidence  in a particular case may be incorrect.   Precedent abroad suggests ‘incorrect’ to mean “not in conformity with a recognised standard, faulty, not in accordance with  fact, erroneous, inaccurate” (Leverett v Australian Telecommunications Commission (1985) 8 ALN N135)
Misleading - Information can be said to be misleading if it could lead a person reading it to take a mistaken meaning from it.  It may also be misleading if the language or terminology used might have particular meaning to a specialist or professional but convey an alternative meaning to the ordinary reader.  The word was interpreted abroad to mean  “leading astray, causing to go wrong, giving the wrong impression” (Re. Page and the Director-General of Social Security) (1984)6ALN N171)
Procedures for amending records relating to personal information
Where a public body agrees to amend a record  relating to personal information, it may, at its discretion, avail of any of the three options outlined in section 17:

i. alter the record so as to make the information  complete,  correct  or not misleading, as may be appropriate
ii. add to the record a statement specifying the respects in which the body is satisfied that the information is incomplete, incorrect or misleading, as may be appropriate, or
iii. delete the information from the record
Guidance is not provided in the FOI Act itself as to the criteria on which decisions on amendment are to be made.  In processing an application for amendment the decision maker should:

1. firstly consider the level of proof supplied by the applicant in support of  his or her application, and
2. secondly, acquaint him or herself fully with the context in which s/he is making the decision.  This will include consultation with colleagues, perusal of the relevant files, familiarisation with the details of any scheme, etc. associated with the matter.  
The decision maker should always be aware of the possible consequences of any amendment sought e.g. if the granting of the amendment may be pivotal to the conferring of a benefit or privilege on the applicant.
Care should be taken to ensure an appropriate level of proof from the applicant.  The decision maker needs to be satisfied, on the balance of probability, that the requested amendment is reasonable, having regard to the material presented by the applicant and the information available to the decision maker from the organisation’s files. 
Procedure for amendment:
In considering the appropriate form of amendment, the decision maker should have regard to:

· the nature of the amendment proposed
· the form in which the information is stored i.e. manually or electronically
· the physical condition of the record
· the desirability of maintaining the historical accuracy of the original record, having regard to the nature of the amendment sought
Alter the record -  The incorrect record may be amended by putting a line through the incorrect information and writing “amended under FOI - to be disregarded” alongside.  The correct information  should be included on the same page, where practicable  or, if not, then on a new page with appropriate cross-references.  The advantage of simply striking through the original record is that the historical accuracy of the record is maintained and the nature of the amendment sought and made is clearly shown.
Adding to the record a statement - Where the amendment sought requires the correction of several lines or paragraphs, it may be preferable to add a statement to the record indicating the respects in which the body is satisfied that the information  is incomplete, incorrect or misleading.  In that case, the  original record should be clearly annotated indicating that the statement of amendment exists.  This form of amendment may also be preferable, in the case of many electronic records, where the format in which the information is stored does not readily lend itself to significant amendment or annotation.  The electronic version of the record should be cross-referenced to indicate the existence of the amending statement and its  location.  
Delete the information from the record -  While section 17 provides for deletion of information from a record, it is preferable, where practicable, to preserve the integrity of the original record.  Deletion of information may leave gaps in the record and make other documents and events on the file  inexplicable in the light of the deletion.  Information should only be removed from a record where the other options for amendment are not practicable, and the decision maker believes that there is justification for amendment in that form.    Where information is deleted from a record, a note should be made on the record clearly indicating that a portion of the record was “deleted under FOI”.
In all cases, the following steps should be taken following amendment of a record:
· The applicant should be notified of the amendment and the manner of amendment within 20 working days of the receipt of the request.  The most convenient means of satisfying the applicant as to the adequacy of the amendment made would be to give a copy of the amended record to the applicant
· Any administrative action which may be required as a consequence of the amendment should be communicated to the appropriate staff or section having responsibility for the matter in the organisation.  It is to be expected that the decision-maker will previously have consulted with these staff prior to making the decision to grant the request  for amendment.
· A copy  of the evidence provided in support of the application should be placed on the applicant’s file(s) with appropriate cross-references to the amended application
· The Act requires that, where a record is amended pursuant to section 17, the public body concerned shall take all reasonable steps to notify of the amendment –
· any person to whom access to the record was granted under the FOI Act, and
· any other public body to whom a copy of the record was given during the previous  twelve month period.
What amendments are likely to be sought?  The requested amendment may relate to either: 

· a record of factual information
or
· a record of opinion, advice  or recommendation
Requests for amendment of factual information:
Many requests for amendment will relate to personal information which is factual in nature e.g. date of birth, income level, marital status, address, educational record, etc.  Where factual information is in contention, the applicant should be able to provide documentary evidence in support of his or her claim.  Where the decision maker is satisfied that the request for amendment is reasonable and has verified the evidence supplied, he or she should proceed to consider the appropriate form of amendment to the record.
Requests for amendment of opinions
Applicants may also seek correction of records containing opinions of other persons about the applicant.  
Applicants, in seeking amendment to opinions on file, may provide contradictory opinions from other professionals in the same field in support of their claim e.g.  opinions of professional persons such as doctors.  In most cases, the record on file will reflect the bona fide views that the person held at the time the record was created.  The right of amendment should not necessarily prompt a review of a  decision previously made.  Rather it allows a mechanism to:

· check that the opinion, as recorded, is correct in terms of representing accurately the views of the persons involved, and 
· check that any contrary views known to the public body are also recorded.
Amendment of records should be undertaken on the basis of good reasons, supported by evidence.  In this regard, it may be helpful to consider, where the original opinion appears incorrect, etc., whether this was based on a mistake of  fact or on misconceptions.
While the Act does not provide for formal consultation procedures in relation to amendment of personal information, a decision maker should always, where practicable, consult informally with the original author of the record, where he or she is contemplating amendment of a record Where a decision maker is agreeable to amendment of a record containing opinions, the most appropriate form of amendment may be the addition of a statement giving details of the contrary opinion, with appropriate cross-reference to the earlier record.  
Refusal to grant an application for amendment
If the decision maker refuses to grant a request for amendment, he or she should take the following steps:
1. notify the applicant within 20 working days of the decision to refuse the application and state why.
2. include in the notification particulars of the applicant’s rights of review, the procedures for  exercising those rights and the relevant time limits
3. attach to the record concerned, the application or a copy of it and an indication that amendment has been refused.  Where that is not practicable, for example, if the record is held on computer, a notation should be added to the record indicating that the application has been made.   This requirement does not apply where the application is defamatory or the alternations would be unnecessarily voluminous.
Do the exemption provisions apply to section 17?
When preparing a notice of decision under section 17, you are not required to include any information which may be exempt under the Act.  You may also apply the ‘refusal to confirm or deny provision” where it is appropriate to do so.
Is section 17 retrospective?
The Central Policy Unit has advised public bodies to operate Section 17 in line with the decision of the Information Commissioner in Case 98158 - MRS. ABZ and the Office of the Revenue Commissioners where he found that the right of amendment in section 17 applies to records containing personal information regardless of the date of their creation.  

Is there a fee for a section 17 application?

No.  An application under section 17 or a subsequent review application under section 14 or 34 is exempt from FOI charges.

Section 18

Reasons for Decisions

Section 18 - Reasons for Decisions
The FOI Act confers a right on members of the public to seek reasons for decisions.  This right can be exercised by a person who is affected by an act of a public body and who has a material interest in the matter.  

Key Words and Phrases

an act of a public body - this includes a decision of a public body, other than a decision under the FOI Act

material interest - this indicates that the person is directly affected by a decision or act of a public body, but that the people in general, or a large class of people, are not similarly affected.  The term is defined in the Act in the following terms: 

“a person has a material interest in a matter affected by an act of a public body,, if the consequences or effect of the act, may be to confer on or withhold from the person a benefit, without also conferring it on or withholding it from persons in general or a class of persons which is of significant size having  regard to all the circumstances and of which the person is a member”.
benefit - essentially includes:- 

 any advantage to the person, or
 the avoidance of a loss, liability, penalty, forfeiture, punishment or other disadvantage affecting the person.
Right under Section 18
Section 18 confers a right on a person who is affected by an act of the body, and has a material interest in a matter affected by the act or to which it relates to be given a statement  of 
a. the reasons  for the act, and 
b. any findings on any material issues of fact made for the purposes of the act.
Requirements on the applicant
The applicant must comply with the following requirements of section  18:
1.  The request must be submitted in writing (or such other form as may be determined) to the public body
2.  The applicant must demonstrate that he or she is affected by an act of the public body.  This contrasts with requests under section 7 where, subject to the the Act’s other provisions, the standing or motive of the applicant is to be disregarded.  An act of the public body is defined to include decisions of the body (other than decisions under the FOI Act).
3. The applicant must have a material interest in a matter affected by the act or to which the act relates i.e. that he or she is affected by the act in a way that persons generally, etc. are not affected.  
S.I. 266/2003 provides that a parent or guardian may make an application under section 18 in respect of a member of a class specified in the regulations (i.e. a minor or disabled person). In a case where a person is deceased an application may also be made by certain persons specified in the regulations (i.e. a next-of-kin or personal representative). Decision makers should consult relevant Guidance Notes published by the Minister in relation to such applications. 

S.I. No 519/1998 (Freedom of Information Act, 1997 (Section 18) Regulations, 1998) provides similar arrangements for requesters in using section 18 of the Freedom of Information Act 1997 as apply when making a standard request for access to records under section 7.  The Regulations also provide for assistance to be given by public bodies to requesters when using the Act to obtain reasons for decisions taken that particularly affect them.
Making a decision on a request under section 18
A decision on the application must be made within 20 working days of receipt.  The decision maker should:
1. satisfy him or herself that the application conforms with the  requirements of section 18, as set out above
2. retrieve the relevant file and consider whether reasons were previously given and, if so, were they full and complete, when that decision or act was communicated originally to the person
3. consult with the person who has dealt with the  decision or act referred to in the request
4. if satisfied that the reasons previously given, meet fully with the terms of section 18, these may form the basis of the response to the applicant.  The notice should include full details of the applicant’s rights under the FOI Act.
5. if not satisfied that full information has been previously given, proceed to prepare a statement of reasons in accordance with section 18.
Preparing a Statement of Reasons
The  statement must contain:

·   the reasons for the act 
·   any findings on any material issues of act made for the purposes of the act
In preparing a statement of reasons, the guiding principle for the decision maker is to  adequately explain to the applicant how the decision was reached.  Further guidance on these two phrases is set out in the attached Appendix.
What about sensitive information?
When preparing a statement of reasons, you are not required to include any information which may be exempt under the Act.  You may also apply the ‘refusal to confirm or deny provision” where it is appropriate to do so.
Is the right to reasons retrospective?
No.  The right to reasons set out in section 18 applies to acts of public bodies made on or after commencement of the FOI Act i.e. on or after 21 April 1998.  In relation to a body, organisation or group that came within the scope of the Act on a particular date after 21 April 1998, legal advice suggests that the right applies to acts from that particular date.

Is there a fee for a section 18 application?

No.  An application under section 18 or a subsequent review application under section 14 or 34 is exempt from FOI charges.

Appendix
Reasons for the act - 

· Every decision should be capable of a logical explanation.  A statement of reasons should contain the steps linking the facts to the ultimate decision made.  In this way, the person affected can understand how the decision was reached
· The criteria relevant to the decision, the weight attached to each criterion, and the conclusion reached on the criteria should be stated.  
· The reasoning should identify any element of policy or guideline or departmental practice which is part of the justification of the decision made.
· Decision-makers frequently act upon recommendations, reports, and results of investigations carried out by other officers or appropriately qualified experts.  Where those recommendations, etc. are considered in making a decision, the statement of reasons should incorporate the recommendation, etc. as well as the facts (and a reference to the evidence or other materials on which they are based) and the reasons leading thereto.  It is insufficient merely to state that the decision maker has relied upon the advice of a named person.
Findings on material issues of fact  - 

· Set out matters of fact which were taken into account in making the decision.  If a fact is relied upon, it should be set out.  If a matter was considered then the findings of fact in relation to it must be set out. 
· In so far as the statement of reasons does not set out findings of fact on a matter, it may be inferred that those facts were not considered to be relevant.
· Sometimes, a material fact is established directly by the evidence or other material.  
· Where, however, a material fact is inferred from other facts (which are in turn established by evidence or other material), it may be necessary to state those other facts and the process of inference in order to provide adequate information on the way in which the decision was reached.
· Findings of fact are distinguishable from subjective judgments or opinions.  Where a subjective judgment or opinion is based on facts, it is desirable that those underlying facts should be set out as well as the judgment or opinion formed on the basis of them.
� Regulations and associated guidelines under section 28(6) of the FOI Act provide for the release of personal information of a minor or disabled person or a deceased person to specified classes of person, including where appropriate parents, guardians, next-of-kin and personal representatives. 


� Please refer to the part of the manual dealing with section 28 for further information on the definition of “personal information”.
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